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UNITED STATES DISTRICT COURT. 
BOSTON, JANUARY, 1839. 


Benj. Lowry, Jr., Libellant, v. The Steamboat 
Portland. 


Upon collision between the Steamboat Portland, and 
the Schooner Cygnet, with damage to the Cygnet, 
in the passage between Thatcher’s Island and the 
Londoner, on an evening in November, the Port- 
land held not to have been in fault, having taken a 
course in conformity to common usage, keeping to 
the right, and the Cygnet having departed from 
such usage, unnecessarily, and improperly, having 
been previously in a course, which she had a right 
to keep, and ought to have kept. 





Special emergencies or positions of vessels may allow 
and even require a deviation from the general rule 
or usage, but the Portland not held to be blamable 
for not making or attempting such deviation, under 
the circumstances appearing in evidence. 


tors, in reference to the case, and their answers, 
G. S. Hillard Proctor for the Libellant. 

E. Haskett Derby Proctor for the Resp’ts. 
Davis J.—The libellant alleges, that the 
schooner Cygnet, of which he was and is | 
master, and part owner, was, on her passage 
from Bangor, in the state of Maine, on the | 
evening of the 17th of November last, about | 
half a mile south of the lighthouse on 
Thatcher’s Island, near Cape Ann, forcibly 
struck by the steamboat Portland, R. S. 
Boyd, commander, sailing in an opposite 
direction, caused by an improper change of 
course, as is alleged, of said steamboat, by 
means of which the schooner Cygnet was 
damaged; that the knight heads and the | 
timbers on the starboard side of the bow were | 
broken; the corresponding timbers, on the 
starboard side, started and rendered useless, | 
and the deck started and ripped off as far as | 
the windlass. It is further alleged, that the 
wind was light, the Cygnet moving slowly,— | 
the steamboat rapidly, and that there was 
room enough for the steamboat to steer clear, 
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and pass by the schooner, without any dam- 
age whatever, and that the collision was 
wholly the fault of the persons navigating the 
steamboat Portland. 


Damages are demanded to the amount of 

650 dollars, viz: 

For estimated expense of repair of the 
schooner, and men’s clothing injured by 
water, , 

Sch’r Tamerlane for towing the Cygnet 
into Boston harbor, 50 

Transportation of cargo of lumber from 
Boston to Medford, where it was to be 
delivered, 100 

$650 

The Steamboat Navigation Company, own- 
ers and claimants of the Portland, in their 
answer, admit the collision, though not in 
the place specified in the libel, but deny all 
blame on the part of the Portland, in that 
occurrence, alleging that the collision, and 
incident damage to the Cygnet, were occa- 
sioned by the gross carelessness, inefficien- 
cy and mismanagement of the persons then 
in charge of that vessel. They aver that the 
schooner Cygnet was an old vessel, of in- 
considerable value, and insufficiently navi- 
gated ; that the steamboat Portland, strong 
and staunch, was, at the time stated in the 
libel, proceeding from Boston for Portland, 
in her regular employment, as a packet be- 
tween those places, with many passengers, 
about one hundred and thirty in number, on 
board; that she pursued her usual course, 
through Broad Sound, with a four knot 
breeze from N. N. W., at her accustomed 
speed of twelve knots an hour, passing to 
leeward, according to invariable usage, all 
the numerous coasters, stated to have been 
more than thirty, which were met bound to 

Boston, having luffed or kept to windward, 
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_-averred to be the established usage of the 
coast; that, about ten minutes before five 


o’clock, P. M. the Portland, pursuing her di- 
rect course, was within two miles distance 


_ from Thatcher’s Island lights, in a narrow 


channel, between Thatcher’s Island and the 
Londoner, near which it is averred, is a 
dangerous reef; that on entering that chan- 
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nel, in the usual route of the Portland for 
her destination, she kept well to the lee- 
ward, to give a wide birth to coasters coming 
from the eastward, all of which luffed and 
passed clear to the windward; that when the 
Cygnet was first discovered from the Port- 
land, she was running a south south westerly 
course, through the passage, which would 
have carried her clear of the Portland, and 
to the windward; that when within half a 
mile, the Cygnet appeared to change her 
course and bear away towards the Portland, 
rendering it doubtful to those on board the 
Portland, whether it was intended to cross 
her bow, or pass to windward ; that as soon 
as this deviation was noticed, five minutes, 
at least, before the collision, steam was shut 
off, pursuant toa signal given by the pilot, and 
the Cygnet was immediately hailed to luff; 
that this hail was not noticed, and was re- 
peated four or five times, by the captain of 
the steamboat, with a trumpet; that, upon 
this, the Cygnet began to luff, and that, 
while hailing, the captain of the Portland 
gave the signal to stop the engine entirely, 
and back water; that this was accerdingly 
done, and that as soon as the schooner began 
to luff, orders were given by the captain of 
the Portland, to the man at the wheel, to 
hard up the helm; that the schooner, having 
begun to luff, would have gone clear, al- 
though very near to the steamboat, when the 
captain of the Cygnet was heard, on board 
the steamer, to cry out, apparently in great 
agitation, “hard up your helm and call all 
hands”; that the helm of the Cygnet was 
then put hard up, notwithstanding repeated 
and earnest calls,.from the steamboat, to 
luff; that the Cygnet, being thus made to 
fall off, ran her starboard bow against the 
stem of the Portland; that when the vessels 
came in contact, the Portland had lost all 
head way, and was going, at least a knot an 
an hour, astern; that when the collision 
took place, the Portland was close in to the 
southwest end of the Londoner; that the 
vessels immediately separated, with no dam- 
age to the Portland, and that so moderate 
was the motion of the Cygnet, at the time of 
the collision, the injury received should be 
attributed, mainly, to the age and weakness 
of that vessel ; that all due assistance was 
given to the Cygnet and those on board, af- 
ter the occurrence ; that the Portland, at the 
time of the collision, could not have gone 


further to the leeward, without imminen, 
risk of striking a dangerous reef, nor further 
to windward, without incurring great dan. 
ger of being run into by the Cygnet, thereby 
endangering the lives of all on board, and 
property of great value. It is denied, that 
the collision was, in any way, ascribable to 
the fault of the Portland ; they aver, that her 
master, pilot and crew, on that oecasion, 
used the greatest care and skill in her man. 
agement, took every possible precaution to 
prevent the occurrence, and were, in every 
respect, competent to perform the duties de- 
volving on them ; and, finally, that the colli- 
sion was occasioned by the recklessness, 
want of skill and experience of the officers 
and crew of the schooner Cygnet, and that 
the owners o* the Portland are not liable for 
the damages sustained, stated to be greatly 
overrated. 

The character of this case, as indicated 
by the libel and answer, induced a sugges- 
tion, from the court to the counsel, that it 
would be a relief, and obviously promotive 
of a correct decision, if the court could be 
assisted, by experienced navigators, to hear 
the testimony, and give their opinions on the 
nautical questions that might occur. The 
suggestion had reference to the aid, occa- 
sionally given by masters of the Trinity 
House, on trials in the High Court of Admi- 
ralty in England, frequently acknowledged 
in the reports. 

The intimation met with ready acceptance 
from the learned counsel, on both sides. 
Three geutlemen, selected by their agree- 
ment, and approved by the court, obligingly 
consented to attend the hearing, for the pur- 
poses that have been expressed; a duty 
somewhat irksome in a protracted examina- 
tion, but which they have faithfully perform- 
ed. 


The evidence given, at a hearing of long 
continuance, was contained in depositions, 
or derived from examination of numerous 
witnesses, officers, mariners or passengers in 
the respective vessels, and of persons, called 
to testify relative to usages at sea in such 
instances, especially on the eastern coast, 
and as to the amount of damage sustained. 

A statement of facts, of material bearing 
in the case, is contained in the report of the 
referees. After the evidence and arguments, 





five questions were proposed to the referees, 
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by the court, one by the libellant’s counsel, 
and several by the counsel for the respon- 
dent. The referees were requested to give 
their opinions on these questions in writing, 
and to express an opinion, also, on any points 
which might occur to them, in consideration 
of the evidence, which might not be com- 
prehended in any of those questions. 


The questions proposed by the court were 
these : 

1, What are the nautical rules, or usages, 
applicable to this case, from the time when 
said vessels came in sight of each other, un- 
til the collision which ensued ? 

2. If there be a general rule, or usage, 
which should govern sailing vessels, under 
the circumstances, evidenced in this case, 
would such rule be inapplicable to the case, 
from the circumstance that one of the vessels 
was a steamboat ? 

3. Was there a deviation from such rule, 
or usage, by either of these vessels; if so, 
was there any justifiable or reasonable cause 
for such deviation ? 

4. If there was such deviation, by either 
of said vessels, on that occasion, was it in- 
duced, and rendered expedient or proper, 
from any reasonable ground, to infer that the 
other vessel had, or probably would take a 


tion ? 
5. Was there any, and if any, what blama- 
ble act, or omission, at any stage of the oc- 
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currence, to which it would appear, from | 


the evidence, that the collision is to be im- 
puted ? 


On a subsequent day, those gentlemen 
made the following report : 


“The undersigned have duly considered 
the questions submitted to them by the Court, 
in the case of the schooner Cygnet versus 
the Steamer Portland, and respectfully sub- 
mit the following answers :— 


“To the First Question they answer— 
That the course to be taken by vessels, when 
approaching each other from opposite direc- 
tions, is not so clearly and universally un- 
derstood and settled as to establish an abso- 
lute rule ; but the general practice, both upon 
our coast and elsewhere, is that when two 
vessels approach each other, both having a 
free, or fair wind, the one with her starboard 
tacks aboard keeps on her course, or, if any 
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change is made, she luffs so as to pass to the 
windward of the other, or, in other words, 
each vessel passes to the right. 


“To the Second Question they answer— 
That a steamer is considered as always sail- 
ing with a fair wind, and is therefore bound 
to do whatever a sailing vessel, going free, 
(or with a fair wind) would be required to do, 
under similar circumstances, in relation to 
any vessel she may meet. 

“To the Third Question they answer— 
That they think there was a deviation from 
the common usage by those on board the 
schooner Cygnet, in keeping her off, when 
she ought to have been kept on her course, 
or luffed, and they are unable to discover 
sufficient cause for such deviation. There 
is some discrepancy in the testimony in this 
case, but not more than might be expected 
when the excitement of the occasion, the 
different position of the witnesses on board 
the two vessels, and other circumstances that 
occurred, are taken into consideration. The 
testimony, taken together, establishes the fol- 
lowing facts in the case :—On the evening 
of the 17th November last, as the schooner 
Cygnet was passing through the strait be- 
tween Thacher’s Island, and the “ Londoner,” 
steering S. S. W., with a moderate breeze 


se a * | from N. N. W., those on board of her dis- 
course, requiring or authorizing such devia- | 


covered the steamer Portland, about one 
point on her weather bow, three or four 
miles distant. The schooner was then kept 
off about one point, and shortly after, anoth- 
er point to the southward. The steamer 
was then steering a little to the eastward of 
N. N. E.—thus bringing the schooner nearly 
ahead, and she was discovered by those on 
board of the steamer about three fourths of a 
nile in that direction. Soon after discover- 
ing the schooner, the course of the steamer 
was changed to the eastward, the necessary 
measures taken to diminish her speed, and 
when the danger of collision became immi- 
nent, the machinery was reversed so as near- 
ly to stop her way before the two vessels 
came in contact. Had the schooner been 
kept on her original course, S. S. W., it is 
evident the collision would not have taken 
place, and she would have passed to wind- 
ward of the steamer, as she ought to have 
done, especially after it was discovered that 
the steamer had kept off to the eastward, 
with the apparent design of passing to the 
leeward. 
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“To the Fourth Question they answer— 
That the course taken by the steamer was in 
conformity to what may be considered the 
usage in such cases, and they do not per- 
ceive that those on board of the schooner 
had “reasonable ground” to expect that a 
different course would be taken. 

“To the Fifth Question they answer— 
That the collision was the consequence of 
the change in the course of the schooner, 
which ought not to have been made in that 
direction. The error, however, was uninten- 
tional, and the undersigned are fully satis- 
fied, that both parties did that which appear- 
ed to them, at the moment, most likely to 
avoid the accident. 

“ The question put by the Libellant can- 
not be answered, unless the courses and dis- 
tance of the two vessels are given; and a 
reply to those put by the Respondents is 
embraced in the answers here given to the 
court. Bens. Ricn, 

Wa. Srurers, 
Francis Dewson.” 


In considering this report of the referees, 
I have been led to compare their results with 
the cases cited at the hearing, and they ap- 
pear to me to correspond, or to be in no 
conflict with those authorities. 

The case of the Woedrop Sims, (2 Dod- 
son 83) was pertinently referred to, by the 
counsel for the respondents. The brig In- 
dustry, being on a course, which she had a 
right to keep, according to marine usage, 
was run down by the Woodrop Sims, and 
sunk. It was holden by the court, assisted 
by Trinity House niasters, that the Woodrop 
Sims was to blame; that she had the wind 
free, and ought to have got out of the way. 


So the Cygnet, though not close hauled 
to the wind, as the Industry was, yet, before 
her deviation, was in a southwesterly course, 
which she had a right to keep, being on the 
starboard tack. A steamer is properly view- 
ed, as always having a fair wind. The Port- 
land changed her course to the right, which 
would have avoided the Cygnet steering 
south south west, if she had continued that 
course. The Portland did in this case, what 
the Woodrop Sims was considered as culpa- 
ble for not doing. 


The cases cited for the libellant, do not 
appear to me to sustain the allegation that 





the Portland was in fault. The cases are 
Handayside et. al. v. Wilson et. al. (3 Carring- 
ton and Payne's reports, 538,) and The Shan- 
non (2 Haggard, 173.) 

In the first mentioned case, which was be. 
fore C. J. Best at Nisi Prius, there is , 
recognition of the principle or rule of the 
sea, that when a vessel is going close hauled 
to the wind, and another is approaching, in 
an opposite direction, going free, the latter is 
to go to leeward, and aithough such vesse| 
may go either to leeward or windward, as 
she best can, yet she ought, as a general 
rule, to suppose that the vessel going to wind- 
ward will keep her position. This case, 
considered in reference to the principle on 
which it proceeds, would bind the Portland, 
had she met the Cygnet on her original 
course, to pass her either to windward or 
leeward, i. e. to luff or bear away, as she 
best could. But it sustains the course taken 
by the Portland, under the circumstances, as 
having a right to presume, that the Cygnet 
would keep her original course. 


The other case cited fer the libellant, was 
on a demand for damage, done by the steam- 
boat Shannon, to a vessel called the British 
Union. The Shannon was coming down the 
English channel, on the starboard tack. The 
Union was sailing up the channel. The 
counsel for the Shannon relied, in her de- 
fence, on the rule of navigation, upon ships 
meeting, and there being a doubt of their 
going clear, that the one on the starboard 
tack is to persevere in her course, the other 
to bear away. But the court sustained the 
argument of the opposite counsel, that the 
rule of navigation should be applied accord- 
ing to the character of the two vessels, and 
concurred in the opinion given by the Trinity 
House masters. Steamboats, it was holden, 
from their greater power, ought always to 
give way, and that the Shannon was farther 
bound to do so, as she had seen the Union, 
four or five niles off, and was fully enabled 
to go clear. In the present case, it was the 
Cygnet that bore away, after the Portland 
was seen by her. The change of course 
eastwardly, by the Portland, was taken with 
a discreet regard to any vessels that might 
be coming. in an opposite direction. From 
that mutual diversion of courses the collision 
ensued, and no blame can be imputed to the 
Portland, unless it were practicable for her 
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to avoid that occurrence by any manage- | was observed by the Portland, bearing away 
to the right. The Cygnet should have kept 


ment, after the Cygnet was seen approach- 
ing, in a direction, that would bring the ves- | on her course, or if any change were to be 
sels in contact. made, should have luffed, and in either way 


In tl setae te tha feck wines: ‘tes: | she would have gone clear. 
wruthes a. 4 Pog The views of the case, taken by the ref- 
posed to the referees, it is cautiously observ- | : te 3 . 
: . : | erees, clearly place the Cygnet in fault, for 
ed, that the rule, which they mention, is not | <r 7s”. : 
, | the imminent danger of collision, into which 
absolute. There are not many rules com- 


, the vessels were brought, when the Cygnet 
pletely absolute, and subject to no excep- : es 
: . was seen in near approach to the Portland; 
tions. Instances may be stated, in which 


'but admitting the Cygnet to have been in 
yed, by vessels | . , i 
the general rule to be observed, by v | fault, in this particular, it would remain to 


approaching each other, should be disregard. _be determined, whether it was in the power 
ed; the object in view, a passage without | f the Portl 1 b variati fc . 
collision, being attainable, more certainly or Oe Se ee Sr SON 
iia to tenes of Che veld Chie OF ie! to have avoided the threatened collision. It 
penn d Pil y | appears, from the evidence, that the Portland 
eeeeevanee. ‘could not safely bear away further to the 
There is much good synse, and, it may be | eastward, on account of the dangerous reefs 
presumed, a conformity to good seamanship, | on that side of the passage near the London- 
in the remarks made by the counsel and the | er; but it remained to ascertain, wheth- 
court, in the case before C. J. Best. “I | er a course might not have been taken to 
apprehend,” said serjeant Jones, “the rule | the left, with a fair prospect of passing in 
of the sea to be this, that the ship, which has | safety. That the attention of the referees 
the wind, is so to use it as to avoid the other, | might be specially directed to this point in 
and is to take that course, which, under the | the case, and their views obtained, the fol- 
circumstances, is the most prudent and safest | lowing additional questions were proposed to 
course. There is no law, either of the sea | them: 
or the road, by which a person is justified in| 1, Whether, in the opinion ofthe ref- 
adhering to a particular course, when it will | erees, the steamer Portland, at any time, af- 
be productive of mischief.” | ter the diseovery of the Cygnet, on the eve- 
«I agree,” said C. J. Best, “with one ob- ning of the 17th November last, and knowl- 


servation, made by my brother Jones, that | edge of her course, could have avoided colli- 

although there may be a rule of the sea, yet | S19, by being put on a course not conforma- 

aa ihe tied management of one ship, | ble to the general rules or usages of the sea, 
. t , 


is not allowed to follow that rule, to the in- | ag a - or answers to former questions 
on the subject: 


juring of the vessel of another, when he | : 
could avoid the injury, by pursuing a differ- 2. Ww hether it was reasonable, prudent or 
ent course. But if the matter comes into | expedient for the conductors of the Portland 


any doubt, for instance, in the case of a dark to have adopted, or attempted such a course ? 
night, then we ought to look to the practice, = 
as that which is to regulate the parties.” | 











3. Whether what was done on board the 
| steamer, on that occasion, was the only, or 

All this appears perfectly reasonable, and | the best practical mode of proceeding, under 
cases may occur, in which the general rule, | th). circumstances ? 


Suh ka tas eea tad eet hcoee ete te | egg questions received the following 
ae, reply: 

the right, should not be observed. Such de- | es We have no doubt that a course might 
viations, however, from general rules or usa- | ,aye been taken by the Portland, after the 
ges, obviously imply the necessity for a full | discovery of the Cygnet, that would have 
and satisfactory view of all jeer i | prevented collision ; but we think the course 
dering such deviation — =" , - | actually taken was, under the circumstances, 
the time when those vessels eee the Nar | the proper one; and it might reasonably 
row passage, between pg rc a and | have been expected that the error committed 
the Londoner, in —— a oe a on board the Cygnet, by taking an improper 
era] rule should have been observed. It | course, would be corrected, up to a period so 
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near the moment of collision, as to render it curring in the case, of ready disposal, proba- 


impossible to change the course of the Port- 


| bly, to them, from their known intelligence 


land in time to avoid it; and we do not! and experience in nautical tactics, but of » 


think it would have been “reasonable, pru- 
dent, or expedient ” for the conductors of the 
Portland to have adopted a different course 
at an earlier time, for had it been attempted, 
and a collision ensued, we think they would 
have been liable for the consequences. In 
view of the whole case, it seems to us that 
the conductors of the Portland did all they 
ought to have done to avoid collision. 

“ In our answers to former questions, we have 
stated the rule, or usage, to be, that when 
two vessels are approaching each other, both 
having the wind free, and consequently the 
power of readily controlling their movements, 
the vessel on the larboard tack shall give 
way, and thus each pass to the right, This 
rule should govern vessels, too, sailing on 
the wind, and approaching each other, when 
it is doubtful which is to windward ; but if 
the vessel on the larboard tack is so far to 
windward that if both persist in their course 
the other will strike her on the leeward side, 
abaft the beam, or near the stern, in such 
case the vessel on the starboard tack must 
give way, as she can do so with greater fa- 
cility, and less loss of time and distance, 
than the other. ‘These rules are particularly 
intended to govern vessels approaching each 
other under circumstances that prevent their 
course and movements being readily ascer- 
tained with accuracy—for instance, in a 
dark night, or dense fog. At other times, 
circumstances may render it expedient and 
proper to depart from them; for we consider 
them al! subordinate to the rule prescribed 
by common sense, and applicable to all cases, 
under any circumstances, which is, that ev- 
ery vessel shall keep clear of every other 
vessel when she has the power to do so, not- 
withstanding such other may have taken a 
course not conformable to established usage. 
We can scarcely imagine a case in which it 
would be justifiable to persist in a course, 
after it had become evident that collision 
would ensue, if by changing such course the 
collision could be avoided.” 

The explanations, in reference to the 
point suggested, are satisfactory, and I con- 
cur in the views expressed by the referees, 
in this instance, as well as in the answers to 
preceding questions, It is a relief to re- 
ceive their valuable aid, in the questions oc- 


perplexing character to the court, without the 
assistance, which they have afforded. They 
have my thanks for the care and attention, 
which they have bestowed, in executing the 
duties of their appointment. They may re- 
flect, with satisfaction, that they have, not 
only given correct opinions, for the disposal! 
of this case, but have contributed informa- 
tion, that may tend to prevent similar mis- 
haps, and be a valuable auxiliary in the set- 
tlement of analogous cases, which may occur, 

Incidents of this description are always 
alarming, frequently disastrous ; especially 
may this be apprehended, when the impetus 
of a steam-vessel is to be encountered, from 
their size and velocity. By a careful obser- 
vance, however, of a few rules and princi- 
ples, and by vigilant attention, such occurren- 
ces may be ina great degree avoided, and 
steam ships may proceed, with their giant 
power, without dismay or danger tu the hum- 
blest sail vessels, that may be plodding their 
“weary way,” in their habitual occupations.! 

In the present instance, upon full and so- 
licitous investigation, there appears no fault 
on the part of the steamer. Whatever of 
error or mistake there was in the ocenr- 
rence, was on the other side. The libel 
must be dismissed, but from the favorable 
impression, expressed by the referees, in ref- 
erence to the libellant’s views and motives, 
and from a consideration of other circum- 
stances, permitted to have an influence, the 
suit will be dismissed without costs for the 
respondents, excepting, that the compensa- 
tion of the referees is to be equally borne by 
the parties. 

' One of the schedules annexed to an interesting 
Report, recently made to Congress by the Secretary 
of the Treasury, is a List of material accidents and 
loss of life 'y, by explosions and other dis- 
asters which have occurred to Steamboats, in the Uni- 
ted States. The whole number is 215, commencing 
with the Washington, on the Ohio river, in 1816. Of 
the above nuinber of casualties only six were by col- 
lision. The number of lives lost, by disasters in 
steamboats, had been computed to have been 2000, or 
more. “I have heen abie,” says the Secretary, “ to 
ascertain only 1676 killed, and 443 wounded in steam 
boats ; and 37 killed and 98 wounded by accidents to 
locomotives and standing engines."—The full and 
valuable information, given in that Report, with its 
accompanying documents, may be expected to lead to 


the adoption and observance of efficient regulations, 
which the danger to life and property, in the ap- 





b 
plication of steam power, may be materially dimin- 
ished. 
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UNITED STATES CIRCUIT COURT. 


BOSTON, OCTOBER TERM, 1838. 
Charles F. Adams and others v. George Ban- 


croft, Collector of the Port of Boston and 

Charlestown. 

Construction of the Act of Congress of 1°32, Chap- 
ter 224, and of the Act of 1833, Chapter 54. 

By the Act last above mentioned, French silk gloves 
are free of duty upon importation. 

Laws imposing duties are not construed beyond the 
natural import of the language, and duties are nev- 
er imposed upon the citizens upon doubtful inter- 
pretations. 

Assumpsit for money had and received. 
The parties agreed upon the following state- 
ment of facts : 

“The plaintiffs in November last, import- 
eda quantity of silk gloves from France. 
The defendant, who is collector of the port 
of Boston and Charlestown, in this Dis- 
trict, refused to permit them to be enter- 
ed free of duty, and required the plaintiffs to 
pay thereon a duty of twentythree and a half 
per centum ad valorem, The plaintiffs pro- 
tested against this claim as not authorized by 
law, but as they could not otherwise obtain 
possession of their property, they paid to the 
collector the sum of two hundred and ninety 
dollars, being the amount of duties claimed 
by him on the said merchandise, at the same 
time requesting him not to pay over that 
money to the United States, as they intended 
to commence an action against him to re- 
cover it back,” 

The cause was argued by Smith, in the 
absence of the District Attorney, for the col- 
lector, and by C. P. Curtis, for the plaintiffs. 

Story J—This is an amicable action to 
ascertain whether under the Tariff act of 
1833, chapter 54, French silk gloves are free 
of duty upon importation. By the 4th sec- 
tion of that act, it is among other things en- 
acted, that there shall be admitted to entry 
free from duty, “ Worsted stuff goods, 
shawls, and other manufactures of silk and 
worsted, manufactures of silk or of which 
silk shall be the component material of chief 
value, coming from this side of the Cape of 
Good Hope except sewing silk.’”’ That these 
silk gloves came from France, and of course 
from a place this side of the Cape of Good 
Hope, is admitted; and that they are manu- 
factures of silk is perfectly clear, so that they 





seem to fall within the descriptive words of 
the section, and as such are free of duty. 
Unless there be some other section in the act 
of 1833, or in some other act, which quali- 
fies or modifies this general exemption, there 
would seem to be an end of the matter. 


But it is contended on behalf of the United 
States, that such a qualification or modifica- 
tion results by implication of law from the 
provisions of the Tariff act of 1832, chapter 
224. The argument is in substance this, 
that in the second paragraph of the second 
section of the act of 1832, mitts and gloves 
are made subject to a specific duty of twenty- 
five per centum, and silk gloves fall within 
this description, and at the fifteenth para- 
graph of the same act which lays a duty “on 
all manufactures of silk or of which silk 
shall be a component part, coming from be- 
yond the Cape of Good Hope, ten per cen- 
tum ad valorem, and all other manufactures of 
silk or of which silk is a component part, five 
per centum ad valorem, except sewing silk, 
which shal] be forty per centum ad valorem,” 
was intended to cover other manufactures 
of silk, excluding silk gloves, and that the 
act of 1833 repealed the duty only on manu- 
factures of silk, which are within the fifteenth 
paragraph. 

Tt appears to me, that the argument is not 
well founded upon the true construction of 
the act of 1832. The second paragraph of 
the second section of that act appears to me 
to refer entirely to goods composed wholly 
or in part of wool. To lay a duty “on all 
milled and fulled cloths of which wool shal] 
be the only material, &c. five per centum ad 
valorem, on worsted stuff goods, shawls, and 
other manufactures of silk and worsted, ten 
percentum ad valorem, on woollen yarn four 
cts. pr lb. and fifty per centum ad valorem, on 
worsted, twenty per centum ad valorem, on 
mitts, gloves, bindings, blankets, hosiery, and 
carpets and carpeting, twentyfive per centum, 
(with certain exceptions not necessary to be 
named,) on flannels, bockings and baizes, 
sixteen cents the square yard, and upon me- 
rino shawls made of wool, all other manufac- 
tures of wool, or of which wool is a compo- 
nent part, and on ready made clothing, fifty 
per centum ad valorem.” Now, construing 
this clause according to the ordinary rules 
of interpretation of statutes of this sort, it 
seems to me difficult to maintain, that any 
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other articles were within the scope of the 
paragraph than those which are wholly of 
wool, or of which wool is a component part. 
Every other article except mitts, gloves and 
bindings would certainly fall within that 
predicament. Mitts, gloves, and bindings 
may be of that material, and the closing 
words, “all other manufactures of wool or 
of which wool is a componant part,” afford 
a very strong presumption, that this must 
have been the intent of the Legislature, as 
they grammatically as well as iogically, ean 
“other” than the preceding enumerated ar- 
ticles. 

One of the best settled rules of interpre- 
tation of laws of this sort is, that the articles 
grouped together are to be deemed to be of a 
kindred nature, and of kindred materials, un- 
less there is something in the context, which 
repels that inference. .Vosciter a sociis, is a 
well founded maxim applicable to revenue as 
well as penal laws. 

But the fifteenth paragraph of the same 
act still more fully demonstrates, that this 
must have been the intent of the Legislature. 
That paragraph declares the duty “on all 
manufactures of silk or of which silk shall 
be the component part, coming from beyond 
the Cape of Good Hope, ten per centum ad 
~alorem, and on all other manufactures of 
silk or of which silk is a component part, 
tive per centum ad valorem, except sewing 
silk, which shall be forty per centum ad 
valorem.” Now this paragraph plainly in 
its terms includes all manufactures of silk, 
except sewing silk. Upon what ground, then, 
can the court say, that all manufactures of silk 
are not to be deemed included in the sense of 
that statute, when they fall within the terms ? 
Certainly it is incumbent upon those, who 
insist upon any exception, to establish that it 
unequivocally exists. It is not sufficient to 
show, that it might possibly exist consistent- 
ly with the words. It must be shown posi- 
tively to exist. If the legislature had in- 
tended to except silk gloves, the exception 
ought to have been found in the paragraph: 
«“ Sewing silk” is excepted, and in such a 
case the exception of one thing is equivalent 
to an affirmation of the exclusion of all other 
manufactures of silk in the paragraph, Exr- 
ceptio probat regulam de rebus non exceptis. 
Besides, if the second paragraph is to be 
construed as including silk gloves under the 
denomination of mitts and gloves, it becomes 








repugnant to the generality of the fifteent), 
paragraph. If, on the other hand, it be con. 
strued to apply only to mitts and gloves of 
which wool is a component part, then the 
paragraphs are in perfect harmony with each 
other. In this way, all the language used 
has its fit and due application and meaning, 
and it is certainly the duty of courts of jus- 
tice to give such an interpretation to every 
statute as, if possible, will make all its pro. 
visions consistent with each other. I may 
add in this connexion, that laws imposing 
duties are never construed beyond the natu- 
ral import of the language ; and duties are 
never imposed upon the citizens upon doubt- 
ful interpretations, for every duty imposes a 
burthen on the public at large, and is con- 
strued strictly, and must be made out in a 
clear and determinate manner from the lan- 
guage of the statute. 


But even supposing, that the act of 1832 
would admit of the interpretation contended 
for, so as to include silk gloves under the 
denomination of “mitts and gloves” in the 
second paragraph, still it would by no means 
follow, that the repeal would not be repealed 
by the act of 1833. The fourth section of 
this act declares that “ worsted stuff goods, 
shawls and other manufactures of silk and 
worsted” shall be free of duty, thus directly 
repealing the duty on the very articles con- 


| tained in the second paragraph of the second 


section of the act of 1832, above cited. 
Then follow the words “manufactures of 
silk or of which silk shall be the component 
material of chief value from this side of the 
Cape of Good Hope, except sewing silk,” 
which are also declared free of duty. Now 
these words plainly in their natural and obvi- 


|ous meaning repeal all duties on manufac- 


tures of silk except sewing silk. How, 
then, can the court say, that other exceptions 
shall be engrafted in the words of the act? 
If silk gloves are still to pay duty, what 
manufactures of silk are not to pay a duty ? 
No exception is made by the legislature but 
of sewing silk. What ground is there for 
the coart to create other exceptions? how 
can the court say that it was not the policy 
of the legislature to repeal the duty un silk 
gloves as well as on other manufactures of 
silk? The act makes no such exceptions, 
and implies none. [I profess myself utterly 
unable to comprehend what authority the 
court have to insert a positive exception into 
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the language of the act not necessary to its 
sense or to its declarations. 

My judgment is that “silk gloves” are by 
the act of 1833 free of duty, and, conse- 
quently, that the plaintiffs are entitled to re- 
cover back the duties paid by them. 

I wish only to add, thut this action being 
between citizens of the same state could not 
have been within the jurisdiction of this 
court from the character of the parties, but it 
is brought within the jurisdiction of the court 
in virtue of the second section of the act of 
the second of March, 1833, chapter 56, 
which extends the jurisdiction of the Circuit 
Courts of the United States to all cases in 
law and equity arising under the revenue 
laws, for which other provisions are not al- 
ready made by law. I have not thought it 
necessary, therefore, to examine into the 
form of the declaration, because the state- 
ment of facts agreed to by the parties clear- 
ly brings the case within the statute. 


COURT FOR THE CORRECTION OF 
ERRORS. 

ALBANY, N. ¥., JANUARY, 1838. 

The American Insurance Company, in 


v. John Oedens and another. 


error, 


If a vessel is seaworthy at the commencement of the 
risk, any subsequently occurring defect of seawor- 
thiness, does not discharge the insurers from any 
loss or damage not ascribable to want of due dili- 
gence, but they are liable for any loss not caused 
vr increased hy, or in consequence of, such negli- 
gence. 

The liability of underwriters for a constructive total 
loss is governed and limited by the same principles 
as their liability for an actual total loss. 

If the absence of funds or credit to enable the master 
to repair his vessel in a port of destination, be 
caused by negligence in the assured, such negli 
gence forfeits the right to abandon to the under- 
writers. 

The circumstances which constitute such negligence 
considered. 


Tuts was an action on a policy of insur- 
ance, and was commenced in the Superior 
Court of the city of New York. It was there 
decided against the Insurance Company,— 
and this decision was affirmed in the Su- 
preme Court—where it was carried by a 
writ of error—Mr Justice Bronson dissent- 


41 





ing. The cause was argued before the Court 
for the Correction of Errors in July last, and 
at the present session the decision of the 
Superior Court and of the Supreme Court 
was reversed by a vote of fwentyone to one. 
It is stated in the New York American, 
which is our authority in the present matter, 
that the history of the case and the particu- 
lar points decided are most fully given in 
the opinion of 

Mr Senator Verplanck.—Atter laying down 
the doctrine at some length, in which he 
concurred with the decision of the Supreme 
Court, “that the warranty of sea-worthiness 
as a condition on which the whole contract 
depends, is fully complied with, if the vessel 
is seaworthy when the risk commences ; and 
that, therefore, the fact of the vessel not 
having been afterwards preperly refitted as 
toany particular damage, at an intermediate 
port, does not discharge the insurer from 
subsequent risk or loss, not consequent on 
such defect.” He proceeds :— 

The facts presenting the second question 
in this cause are these : 

The insured vessel, on her voyage from 
Norfolk to St. Thomas, a port of her destina- 
tion, encountered severe weather, and arrived 
greatly damaged. The cost of repairs ne- 
cessary to put her in condition for a return 
voyage was variously estimated, but there 
was no evidence to show that the damage 
amounted to half the value of the vessel ; 
and the regular survey estimated the cost of 
such repairs at about one third of the sum at 
which she was valued in the policy. There 
were no funds whatever to meet this expense 
in the hands of the consignees, or the mas- 
ter, nor could any credit be obtained for the 
vessel. The whole amount of freight earned 
by the last voyage was absorbed by protest- 
ed bills for the original outfit from New York 
returned on the master, and the vessel was 
thus left without either funds or credit for 
the daily supply of the crew. An attempt 
was made to raise money on bottomry, which 
failed. Finally, the master determined to 
abandon the vessel, and she was accordingly 
sold. The proceeds of the sale were just 
sufficient for the payment of the crew’s wa- 


| ges, the expenses at St. ‘Thomas, and the 


master’s passage home. 


There is no doubt of the master’s good 
faith, and of the necessity of the sale, but 
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the question is whether that necessity (aris- 
ing, as it did, from want of funds and credit,) 
is sufficient to authorize an abandoment, and 
to charge the insurers with a constructive 
total loss. 


On this head I am constrained to differ 
from the majority of the Superior Court, (as 
well as the Supreme Court of New 
York,) and to concur with the dissenting 
judge, Mr. Justice Bronson, that the judg- 
ment below should be reversed. The doc- 
trine of the abandonment for a constructive 
total loss, as has often been said, is a devia- 
tion from the strict contract of indemnity, 
which is all that the policy bears on the face 
of it. It ought not, therefore, to be extended 
by mere inference or implication, to impose 
any liability beyond what well settled legal 
decisions and known commercial usage have 
made the necessary, though implied condi- 
tions of the contract. Commercial usage, as 
acknowledged, evidenced and explained by 
judicial decisions, has pretty well settled the 
external circumstances, under which a loss, 
though partial in itself, shall be deemed to- 
tal as against the underwriters, so as to au- 
thorize an abandonment as part of their con- | 
tract. 

Our own peculiar usage authorizes such | 
abandonment when the damages amount to 
more than half the value of the vessel. This 
seems to have been drawn from the old 
French law, in opposition to that of England, 
which makes no similar allowance, as well 
as that of modern Continental Europe, which 
requires a damage of three fourths of the 
value. , 

The other grounds of abandonment are 
vell stated by Mr Justice Story, (Peele v. 
Merchants’ Insurance Co. 3 Mason 65,) who 
after reviewing all the previous cases, sums 
up the whole by saying: “If there be any 
general principle that pervades and governs 
the cases, it seems to be this—that the right 
to abandon exists when the ship, for all the 
useful purposes of the voyage, is for the 
present gone from the control of its owner, 
and the time when she will be restored to 
him in a state to resume the voyage is un- 
certain or unreasonably distant, or the risk 
and expenses are disproportioned to the ob- 
jects of the voyage. 

To the same effect the law is thus consid- 
ered by Chancellor Kent: “ It is a construc- 


tive loss if the thing insured, though existing 
in fact, is lost for any beneficial purpose to 
the owner.” (3 Kent’s Com. 318.) 


Here, all the external circumstances give 
evidence of a case, where the vessel “ was 
lost for any beneficial purpose to the owner ;” 
and, in Mr Justice Story’s words, “for any 
useful purpose, gone from his control.” He 
had, therefore, a clear prima facie right to 
abandon. 


But on the other hand, it is equally clear 
to my mind, that the insurer has a right to 
look behind that prima facie right, just as he 
has in regard to an actual loss, and to in- 
quire into its cause. To me it seems self- 
evident, that the liability of the underwriter 
for a constructive total] loss, must be govern- 
ed and limited by the same principle with 
his liability for an actual total loss, If, in 


the case of an actual loss, he is discharged 
from liability by tracing the cause of that 
loss to the negligence of the owner or his 
agent, why is he not also freed from the res- 
ponsibility of a constructive or technical total 
loss, if he can show that the necessity which 
is the prima facie ground of an abandonment 





| however real, was yet the result of a culpa- 
| ble negligence ? To both cases, the broad 
rule so well stated in the simple language 


of Lord Mansfield, (1 Burr. 341) is equally 


applicable, “ The insurer ceases to be liable 

because he is only understood to engage 
that the thing shall be done free from fortui- 
tous danger, provided due means are used 
by the trader to attain that end.” 


Thus, again, in a more recent leading 
case, Tait v. Levi, (14 East, 481,) where a 
loss occurred by the captain, through igno- 
rance, taking his ship into a wrong port, it 
was held that it was a failure of the implied 
warranty that a captain of competent skill 
should be provided. Lord Ch. J. Ellenbo- 
rough said, “there was gross negligence in 
sending @ captain so totally ignorant of the 
coast,” and this negligence discharged the 
underwriters from an actual total loss. 

If, then, gross negligence, or want of due 
diligence as to any of the warranties, ex- 
press or implied, of the conditions precedent, 
or subsequent, would have discharged the 
insurer, in this case, from the loss actually 
sustained by perils of the sea, if he could 
have shown such loss to be the consequence 





of such negligence, I can see no color of 
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reason Why he should not have the same | 
right to inquire into the cause of the neces- 
sity which is claimed as good ground of 
abandonment ; and if that arose from gross 
negligence, to free himself from the respon- 
sibility for a constructive total loss. 

On the contrary, it seems to be a neces- 
sary consequence of the great and broad 
principle of our insurance law, which binds 
the owner to good faith and due diligence, 
and makes him bear the loss consequent on 
any neglect of such duty, that the right of 
abandonment must be forfeited by the same 
sort of gross negligence as to providing 


means for the resumption of the voyage, | 
neglect to pay debts, of the assured. (2 


which, in case of an actual partial loss, would 
have forfeited the right of recovery against 
the insurers. 


the expense of his insurer, which he could 
not have gained by a strict and faithful 
compliance with the terms of his contract. 
It is to produce perpetual doubt and uncer- 
tainty in every similar case, and thus to in- 
troduce a new “element of discord,” in addi- 
tion to those, which Mr Justice Story has elo- 
quently deplored as already existing in the 
law of abandonment. 


The rule, as I have stated it, is in strict 
accordance with the principle stated by 
Phillips and laid down in La Guidon de la 
Mer, that the underwriter does not run the 
risk of the obstructions, occasioned by the 
debts, misconduct, insufficient acquittance, or 


Phillips’s Ins, 179.) It rests on the very same 
reasons with the decision in one of the most 





[ infer, then, that if the absence of funds 


or credit to enable the master to repair his | 


vessel in a port of destination, was caused by 
negligence in the owner, that such negli- 
gence forfeits the right to abandon to the 
insurers. 

This is to be distinguished from the doc- 
trine broadly stated, and denied by the Su- 
preme Court, “that the inability to procure 


funds to repair, or in other words, the ina- | 


bility to repair the ship, was not a good 
ground of abandonment.” This, I do not 
maintain. On the contrary, I can imagine 
many cases, when even ia a port of destina- 
tion, sudden calamities, war, pestilence, bank- 
ruptcy of consignees, or the peculiar charac- 


respectable courts of our Union, that when 
the assured, by mortgaging his ship, deprives 
| himself of the power of transferring the title, 
| he cannot, by abandoning her, recover against 
| his underwriters for a constructive total loss ; 
(Gordon v. Mass. Ins. Co. 2 Pick. R. 249,) 
where Chief Justice Parker said, “this is one 
| of the cases in which the insured cannot 
| claim a total loss by virtue of an abandon- 
ment, because by reason of the transfer, he 
had disabled himself from putting the under- 
| writers on the Jooting which they had a right 
| to expect in case of a loss.” 
| It rests, too, upon that same ground with 
| that well settled and familiar doctrine, (see 
1 Phillips’s Ins. and cases there cited,) that the 





ter of the place, as in a half civilized country, | insurer is not answerable for losses occasion- 
might exempt an owner from any charge of | ed through the fault of agents employed by 
want of ordinary prudence and diligence, un- | the assured; and the reason assigned by Mr 


der circumstances otherwise similar to the | Justice Le Blanc, in one of those Cases, 
| (Bell v. Carstairs, 14 East. 382,) applies with 


| equal force to the case of neglect in provid- 
| ing funds or credit. “If a loss happens for 
‘the want of that which the assured ought 
themselves to have provided, it could not 
have been within the intention of the parties, 


present. 

My position is simply, that an inability, 
whether to repair or procure funds to repair, 
arising from such gross negligence of the 
owner, as would have discharged the insurer | 
from any actual loss thence resulting, dis : : 
tay him also from constructive total | that the ee shoeld be liable.” 
loss, and takes away the right of abandon- | The authority is strongly to the point of 
ment. the present analogous case, and the reason 
The inference of this rule from the gener- | 8¢ems to me conclusive as to both classes of 
al principle appears to me so close and so neglect. 
necessary, as not to admit of any chain of ar- Such being the general rule, it remains 
gument, to allow of any further elucidation | only to inquire what it is that would consti- 
or to require any authority. To deny it, is | tute gross negligence in the ship owner in 
to say that the owner may, by his wrong or | providing necessary funds, so as to prevent 
negligence, gain an advantage to himself at | the inability of procuring them from being a 
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valid ground of abandonment; and how the 


doctrine applies to the case now before us. [| 


think we are here warranted in charging the 
inability to the want of due diligence. 

I have before stated cases, in which mere 
inability to raise funds, even in a port of des- 
tination, could not be reasonably imputed 
to any culpable negligence. An unexpected 
bankruptcy of a consignee, especially if 
connected with any general prostration of 
credit, and the necessity of large and expen- 
sive repairs bevond ordinary calculations of 
danger—the effects of any wide-wasting and 
general calamity at the port of destination, 
such as pestilence, or siege, or capture— 
these and other contingencies might render 
that impossible, which, under usual circum- 
stances, would have been but the ordinary 
arrangement of any prudent merchant.— 
Again, the character of the port itself must 
modify the degree of expected diligence. 

That want of funds, which would, under 
the same circumstances, be wholly inexcusa- 
ble in a port of the United States, or of Eu- 
rope, or her colonies, might be a matter of 
necessity ina port of Cochin China, or the 
coast of Africa. It is, therefore, difficult to 
lay down in precise words, any universal rule, 
as to the duties of an owner and his agents, 
in providing funds or credit to meet unex- 
pected emergencies, the neglect of which 
should make him responsible for those losses 
which otherwise would have fallen else- 
where. Negligence is a relative term, and 
as is said by the books, in relation to the gen- 
eral doctrine of abandonment, “the right of 
the parties is to be judged of by the cireum- 
stances of each partioular case.” (3 Kent’s 
Com. 322.) 


But the genera! principle is clear. The | 


obligation of the ship owner is, and must be, | 


the same with that of the “bailee for hire,” 
or who takes charge of goods or property in 
consequence of some lucrative contract, as 
they are classed together by Sir William 
Jones. ‘ 

In consequence of the mutually beneficial 
contract of insurance, the owner and his 
agents are intrusted with the interests of the 
insurer, so far as he may be concerned. 
But the genera! rule which governs all such 
contracts of bailment, and applies to all the 
analogous cases in the law of shipping and 





chargeable with “ordinary neglect,” which 
is defined by Sir William Jones as «the 
|omission of that care which every man of 
/common prudence takes of his own con. 
cerns,” (Law of Bailment, 118 ;) or to take the 

rule of our American commentator, who has 
‘analysed the same subject with still greater 
legal learning and not inferior talent, he 
| must exercise “ that common prudence which 
_men of business and heads of families usually 
|exhibit in affairs interesting to them.” 
| (Story’s Law of Bal’t, p. 8.) ‘The mechanic, 
| who, in consequence of a mutually beneficial 
| contract, has under his charge the materials 
'of his employer, the captain, who, in like 
| manner has control of the property of his 
owner, and the owner, who has confided to 
him the interests of his insurer, must alike 
exercise a care, diligence, and skill adequate 
to the business, for the neglect of which 
they are all responsible, whilst they are not 
answerable for slight neglect or mistake, or 
for loss by an inevitable accident. 


Now, what is ordinary diligence, or duty 
in respect to the providing funds in a port 
of destination, has been well defined by Mr 
Justice Sutherland, in Van Buren v. Wilson, 
(9 Cow, 168,) “It is the duty of owners to fur- 
| nish the master of a vessel with the means 
| of obtaining all the credit which the exigen- 
cies of a voyage may require.” And on this 
' ground the court in that case decided that 
'the wages of seamen, which depend com- 
_monly on the earning of freight, and are lost 
when the freight is lost by disaster, can be 
recovered against the owner when freight is 





lost by his neglect; under which head of 


neglect, that of negligence in furnishing his 
vessel with funds or credit, was there ex- 
pressly placed. 


It is true, as was said by the Chief Justice 
in this cause, that this was not in an action be- 
tween the insurer and insured, but in one 
for wages by seamen against their ship-own- 
er. But the question of the duty and nature 
of due diligence towards those whose inter- 
ests depend upon it, is the same in both; 
nor can I see any reason whiatever to distin- 
guish as to the responsibility incurred. To 
regard the law of insurance as standing en- 
tirely on its own insulated ground of prece- 
dent and authority, uninfluenced by the more 
general rules of jurisprudence, and unaffect- 





of insurance, makes the party so intrusted 


ed by analogy to other parts of the law of 
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contracts and commerce, is in hostility with 
its rational and scientific spirit, and in con- 
tradiction to the authority of Mansfield and 
its other most illustrious expounders who 
have claimed for it the merit of being a sci- 
ence formed by deduction from reason and 
fixed principles ; and not “merely an uncon- 
nected series of decrees and ordinances.” 

What the “ ordinary ” exigencies of a ship 
may be, which a ship-owner of common pru- 
dence would guard against; and again, 
what might be the unexpected circumstan- 
ces or contingencies that would excuse the 
want of funds or credit to meet the exigen- 
ces, must, as in innumerable cases arising 
under the law of bailment, of shipping and of 
insurance, be judged of according to the 
case. 

The standard of sea-worthiness itself va- 
ries according to the voyage or the time. 
Mr Justice Story, in laying down the general 
rules of responsibility for due diligence in 
bailment (which must govern this special 


and peculiar sort of trust or bailment) with | 


all the lights not only of profound learning, 
but of long judicial experience, is content to 
say that “diligence and negligence must be 


judged of by the habits of business, usages | 


of society and the customs of trade.” Still, 
here, (as Mr Justice Story says regarding 
the more genera] rule,) the decision “ may 
vary as to facts, but is uniform as to princi- 
ple.” 

It is culpable negligence to neglect the 
means of funds or credit in a port of desti- 
nation such as any ship-owner of the com- 


monest prudence would have had in the or- | 


dinary course of the same business. More 
than this cannot be demanded, It cannot 
be expected, for instance, in an adventurous 
and extensive trade carried on from our 
ports, that in a circuitous voyage, there should 
be provided funds or secured credit in every 
port at which she may touch, to the amount 


of one half the value of the vessel, to meet | 


any possible exigency. 
On the other side, it seems to ask no wore 


than the discharge of ordinary duty to the | 


owner and all who are interested, and of or- 
dinary good faith to the underwriters, if it 
should be required that the vessel, unless 
other funds were provided, should be unin- 
cumbered with previous hypothecation or 
other debts ; that the freight earned should 


'be free to meet all the wages and expenses 
legally chargeable upon it, and that the ves- 
sel was not discredited in the eyes of her 
consignees and of those to whom resort for 
loans might be made, as to all future risks, 

by the general negligence as to the present 

,one. As the master, in ordinary circumstan- 

_ces, carries with him in the vessel itself, a 
fund to meet unexpected difficulties, by his 

authority to raise money on her by sale or 
bottomry in case of necessity, that fund of 

|last resort reserved for special exigencies 
should not be discredited, or impaired by 
debts for wages or for ordinary expenses for 
which the freight is answerable, or for pre- 
vious debts that ought to be discharged out 
of other funds. 

| Ifthe owner neglects this, our decisions 
wiJ] make him answerable to the seamen for 
wages; and on the same ground he must 
lose the right of abandonment for a necessity 
so caused, and look to his insurer only for 
the actual partial loss. 


Between the two cases just stated there 
may be many degrees, but these must be 
judged of as they occur according to the case 
itself. 

In the present case, however, there was 
no appearance of any sort of care, foresight 
or diligence, in relation to the subject. The 
master was not supplied at any of the inter- 
mediate ports of lading, with the means of 
meeting the ordinary expenses of his voyage. 
He had no funds at any of them, and was 
-even unable to obtain an advance of ten dol- 

lars from his consignee at one of these ports. 


The freight at St. Thomas, a port of des- 
_tination, which was the natural fund for the 
| payment of ordinary expenses and of wages, 
was exhausted by protested bills for the 
| original out-fit, which had been sent out 
from New York. Every thing in the man- 
agement of the business indicated negli- 
gence, and tended to impair that credit, 
which, had the ordinary expenses been met 
| by the earned freight in the usual way, might 
perhaps have been obtained. It was a case 
| not of ordinary, but of gross negligence ; 
there was an entire want of diligence, the 
_ natural consequence of which, was an entire 
| inability to procure funds or credit for re- 
| pairing the vessel. 


Upon the whole, I come to the conclusion, 
| that the particular circumstances of the case 
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showing an entire want of ordinary care and 
prudence, in relation to funds or credit, the 
inability to provide such funds or credit to 


repair the vessel, did not authorize an aban- | 
donment so as to charge the underwriters, | 


however necessary or proper the sale of the 
vessel by the master might have been in re- 
gard to other interests; and that, therefore, 
the charge of the learned Chief Justice, 
“that the inability of the master to procure 


funds at St. Thomas was a valid ground of 


abandonment,” was incorrect. 
I am accordingly of opinion that the judg- 
ments of the courts below, should be revers- 


ed. 


SUPREME JUDICIAL COURT. 


BOSTON, NOVEMBFR TERM, 1833. 
Before Chief Justice Shaw. 
The Commonwealth v. Currier Barnard. 


The Commonwealth v. Moses B. Worthing. 
The Commonwealth v. Charles B. Mason. 


On what principles courts will remit a part of the 
forfeited penalty of a recognizance of the bail ina 
criminal prosecution. 

Tue defendants were bail for Danie) J. 

Barnard, in this court, in the sum of $750, 

under the following circumstances : 


Daniel J. Barnard was indicted in the 


Municipal Court, in the summer of 1837, | 


for forgery. ‘The indictment cont:ined two 
counts, one for forging a check in the name 
of Harrison Fay, on the Mercantile (Mer- 
chants) Bank, for $493; the other for utter- 
ing it. He was admitted to bail by the 
Police Court, and appeared and took his 
trial at the Municipal Court, and was con- 
victed. He claimed an appeal, and was re- 
quired to get sureties in the sum of $1500, 
which he did not do, and was committed to 
gaol, where he remained till his trial in the 
Supreme Judicial Court. He was there 
tried, and convicted on one count in the in- 
dictment and acquitted on the other. Cer- 


'absconded and avoided, and has never since 
‘appeared. During the March term, to wit, 
in May, the principal and sureties were de. 
faulted, and thereupon these actions were 
brought. The defendants were defaulted, 
and admitted the forfeiture of their recog. 
nizances, and prayed for a remission of the 
whole or part of the amount pursuant to the 
statute. 


The case was argued before Shaw C. J, 
‘by Dana, of Charlestown, for the defead- 
ants, and by Parker for the commonwealth. 


The chief justice subsequently delivered 
his opinion as follows: 


Having heard evidence on the subject, | 
consider these facts to be satisfactorily 
proved ;—that when Barnard was admitted 
to bail, he was dangerously sick, and that 
his life would have been in danger froma 
longer confinement in prison ;—that this was 
the opinion of a respectable physician who 

| visited him, and who believed that his sick- 
/ness was real and dangerous ;—that he so 
informed Barnard himself, and also his wife, 
who attended him some time in prison, and 
until she became unable to attend him any 
longer ;—that his wife was pregnant and in 
feeble health ;—that she applied to several 
persons, and amongst the rest to the defend. 
ants, to be bail for her husband, representing 
to them his situation, and the opinion of the 
physician ;—that she induced four persons in 
Boston, including Mason, the defendant, who 
had formerly been his bail in the Police 
Court, to become his bail, in case there should 
be six, that is, each consented to be one of 
'six:—that the wife then applied to the 
defendant, Currier Barnard, a carpenter in 
Charlestown, who had formerly been ac- 
_quainted with the prisoner when a child, but 
who had recently no connexion with him ;— 
(that he enquired into the matter and then 
| proposed it to Mr Worthing, the other de- 
fendant, also a carpenter, who had former- 
_ly been his partner;—that they enquired 
of Mr Mason, who had formerly been 
| Barnard’s bail, and who assured them 


tain exceptions were taken by his counsel, | that he had no doubt he would stay by, 
and the points were reserved for the consid- | and abide the result ;—they also enquired of 
eration of the whole court, and by order of | Mr G. W. Phillips, one of Barnard’s counsel, 
court, Wilde J. sitting, the bail was reduced | who assured them, that he thought there was 
to 8750. The three defendants became his | no risk of his avoidance and forfeiting his 
bail, and before the law term in March he bail ;—that they were induced by motives of 
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humanity to become his bail, under a belief 
that his life was in danger from longer con- 
finement ;—that the whole six attended to 


become bail, but upon an intimation from the | 


court, after three were called and examined, 


that they were sufficient, no intimation being | 


given that it was intended, by having so 
great a number to decrease and diminish 
the risk, those three only were in fact taken, 
and the others have since declined taking 


any part of the burthen upon themselves, or | is, that if bail, after their principals have 


of contributing to the relief of the defend- 
ants ;—that after Barnard was admitted to 


bail, and had become able to work, the de- | 


Barnard and Worthing 


fendants, Currier 


employed him ;—that they exercised a suita- | 


ble and proper vigilance over him ;—that in 
about four weeks, without collusion with his 


bail, and without their knowledge or con- | 
sent, he absconded ;—that they took all suit- | 


able and proper measures by advertisement 
and otherwise to find him, with a view to 
surrender him, but without effect, and that 
neither his bail nor his wife have ever heard 
rom him, or know where he is. 

The only circumstance which excited any 
uspicion in the mind of one of the bail, 
hat Barnard intended to avoid, that of his 
ielling one or two of his tools, was, I think, 
iatisfactorily explained. The offer to pur- 
thase the remainder of his tools was an ex- 


was sufficient to allay suspicion. 

I think if Barnard’s actual condition and 
state of health had been known, and the 
danger his life was in from further confine- 
ment, that if he could not have got the 


bail required, the court would have reduced it | b' t 
the bail, having reason to suspect the inten- 


| tion of the prisoner to avoid, take no meas- 
| ures tu surrender him to prison, or otherwise 


tity of the government by having sufficient, | detain him; nor where, after he has abscond- 


still lower. And if ithad been made known 
to the court that the object of procuring so 
large a number as six, was not for the secu- 


but to diminish individual responsibility by 
distributing it among a larger number, the 


court would have so allowed it, whereby the | 
burthen of the present defendants would power in the court, implies a belief on the 
| part of the legislature, that there may be 
I am satisfied, that in becoming bail, the | cases, in which it will be fit and proper to 


have been much reduced. 


defendants were actuated solely by motives 


er to elude public justice. 
Under these circumstances, exercising the 


power which was vested in the court large- 


ly, to enable it to take into view all the equit- 
able considerations which a wise and humane 
government would exercise under a full 
view of the objects and policy of the law 
on the snbject, I am disposed to make a 
large deduction from the amount, for which 
the defendants stand legally liable, on the 
forfeited penalty of their recognizance. 


The only strong objection to this course 


escaped, may easily avoid or greatly reduce 
their liability by an appeal to the equity and 
compassion of the court, that it will operate 
as a dangerous precedent, and induce others 
to become bail, in the hope of escaping from 
the legal and proper consequences of enter- 
ing into that obligation. 

But I consider that this will be no prece- 
dent for the reduction of the penalty ina 
case, where one lightly and recklessly be- 
comes bail for a person charged with crime, 


| without regard to his condition and situation, 


and solely for the ease and favor of the pris- 
oner, without regard to the probability of his 
appearing to take his trial and abide’ all its 
consequence. 

Still less would it be a precedent for such 
reduction, when the prisoner was bailed with 
the view of withdrawing him from the anim- 


| adversion of the law; or, when after being 


obedient well calculated to put this disposi-| |. ' , ; 
bailed he remains away with the assent of 


ion to a test, and his declining the proposal | 


of his bail, or of those, who have indemni- 
fied the bail, and for whose benefit such re- 
duction is in effect asked. In this respect it 
differs entirely from the case of the Com- 
monwealth v. Dana, (14 Mass. R. 65.) 


Nor will it be a precedent in a case where 


ed, they take no earnest, sincere and proper 
measures to discover and bring him back. 


The passing of the law, vesting such 


exercise it. Such circumstances, in my 


of humanity, and not by any wish or expec- | opinion, combine in the present case. 


tation that it was done to enable the prison- | 


I think the sum ought to be reduced to an 
amount not greatly exceeding such sum as 
will amply indemnify the Commonwealth for 
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all its costs and expenses. It appears, that 
the taxable costs in the Municipal Court and 
Supreme Judicial Court, independent of the 
costs of these suits, amount to about $45. 
Under all the circumstances, I shall fix the 
sum to be paid by the bail independent of 
the costs of these suits, at $100. If judg- 
ment is rendered for this sum in each of 
these suits, on payment of the debt in one, 
and the costs of the three suits, the whole 
demand of the Commonwealth will be satis- 
fied. 





SUPREME JUDICIAL COURT. 
BANGOR, ME., OCTOBER TERM, 1833. 


Samuel J. Gardiner v. Salmon Niles and 


others. 


In an ection on a bond conditioned to remove certain 
incumbrances from land within a specified time; 
it was held, that the measure of damages after 
eviction is the amount of the incumbrance at the 
time judgment is rendered, notwithstanding the 
action was brought before any eviction and before 
any actual damage had been sustained. 


Turis was an action of debt on a bond, 
and came before the court on exceptions to 
the opinion of the court below, rendered on 
an agreed statement of facts. The bond, 
which was dated December 20, 1834, was 
conditioned, that whereas the said Niles had 
on that day conveyed to the plaintiff a cer- 
tain parcel of land in Bangor on which there 
then existed a mortgage in favor of one 
Crosby; “now if said Niles shall within 
ninety days cause said mortgage deed to be 
cancelled and all other incumbrances to be 
removed from said land, so that the same 
shall be free from all incumbrances as by 
his deed to said Gardiner he has covenanted, 
then the bond to be void, &c.” The writ 
was issued on the 2Ist of December, 1835. 
It was agreed, that no part of the mortgage 
had been paid, and that in September 1836, 
Crosby entered, by virtue of a judgment and 
execution, on the land under his mortgage, 
for the purpose of foreclosing the same, and 
has ever since continued in actual posses- 
sion; that at the time of the conveyance 
there was an attachment on the land in an 
action against said Niles, in which judgment 


equity of redemption was sold on the execu. 
tion; that no part of the mortgage or levy 
has since been paid by any one, and that the 
year from the time of the sale had elapsed 
during which Niles had a right of redeeming 
the equity. 


Upon this statement of facts the only 
question was, to what damages the plaintiff 
was entitled, the defendants contending, that 
at the time the action was commenced no 
actual damage having been sustained nomi- 
nal damages only could be recovered. 


Charles Gilman for the plaintiff. 
Blake and Garnsey for the defendants. 


Weston C. J—The defendants have fail- 
ed to comply with the condition of the bond 
within the time limited, and they have not 
at any time removed the incumbrances there- 
in embraced. The plaintiff, then, had a 
cause of action at the time when the suit 
was commenced, and was, at that time, enti- 
tled to judgment for the penalty. It is in- 
sisted, that he can have execution only for 
the damages which had then accrued. The 
practice of the courts has been otherwise. 
By the statute giving remedies in equity 
(Stat. of 122], chap. 50, s. 3,) the court, in 
suits upon such bonds, is to enter up judg- 





ment for the penalty and to award execution 
for so much of the debt or damage as is due 
or sustained at that time. Under a similar 
statute in Massachusetts that time was held 
to refer to the time of the rendition of judg- 
ment, and not to the commencement of the 
action. The statute of 1830, ch. 463, pro- 
vides only upon this point, that when the 
issue is to be tried by a jury upon breaches 
assigned, the damages are to be ascertained 
by their verdict. 


It is further contended, that the plaintiff 
not having removed the incumbrances has 
sustained and is entitled to only nominal 
damages. The condition contains a_posi- 
tive and affirmative engagement on the part 
of the defendants to remove the incumbran- 
ces within a stipulated period. This differs 
from the covenant usually found in deeds of 
conveyance that the premises are free from 
all incumbrances. Cases, therefore, under 
such covenants are not strictly analogous. 
In Prescott v, Trueman (4 Mass. 627,) which 





was rendered in May 1837, and Niles’s 


is a leading case, the incumbrance then un- 
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der consideration and others put by the court 
by way of illustration, were such as had 
neither been extinguished nor enforced ; for 
if the grantee had been actually evicted, by 
a mortgagee or by a party entitled to dower, 
it could not be said that he had sustained 
only nominal damages. 


In Boynton v. Dalrymple, (16 Pick. 147) 
the condition was, substantially, that the 
grantee should not be disturbed in the en- 
joyment of certain lands which had been 
conveyed to him; and it was held, that there 
was no breach as long as he was not disturb- 
ed. In 4 Kent’s Comm, 476, (2d Ed.) upon 
covenants against incumbrances he lays down 
the law to be, that ifthe purchaser has not 
removed the incumbrance and there has been 
no eviction under it, he shall recover only 
nominal damages inasmuch as it is uncertain 
whether he would ever be disturbed. Here 
the plaintiff has been evicted and the incum- 
brance arising from the attachment has be- 
come fixed. As he might have extinguished 
the mortgage by paying the amount liquida- 
ted in the conditional judgment, and also the 
incumbrance created by the attachment by 
exercising his right of redeeming the equity 
by paying the amount for which it was sold, 
these two sums with interest thereon consti- 
tute the measure of his damages, and he is 
to have execution accordingly. 

Judgment for the plaintiff. 


State of Maine v. Stover Rines and others. 
In what cases a wife will be permitted to testify 
where her hushand is a party. 
Tue defendants were indicted for a con- 
spiracy to destroy the good name and repu- 
tation of Julia W. Rines, the wife of one of 


the defendants, and to cause it to be believed, |- 


that she was guilty of the crime of adultery, 
and also to procure her conviction for that 
offence, in order to enable her husband to 
procure a divorce from the bands of matri- 
mony. At the trial of the indictment before 
Perham J., in the court below, the attorney 
for the government offered Mrs Rines as a 
witness to testify in the case. ‘io her ad- 
mission the defendants objected, but the ob- 
jection was overruled. Upon her examina- 
tion the witness testified to certain conversa- 
tions with her husband, and his conduct to- 
wards her, and to certain acts of the other 
defendants towards her. 


42 





A verdict having been rendered against 
the defendants, exceptions were filed to the 
ruling of the court as above. The case was 
argued at the June term, 1837, of this court, 
by Clifford, Attorney General, and Jewett, 
County Attorney, for the Government, and 
by J. Appleton for the defendants. At the 
present term, the opinion of the court was 
drawn up by 

Emery J., who, after an elaborate and clear 
exposition of the marital rights, and the dis- 
abilities of the wife, and after the citation of 
several authorities, concluded, that there are 
only two cases in which the wife can be ad- 
mitted to testify in cases where her husband 
is a party. 

1. Where she has acted in any transac- 
tion as agent of her husband, she will be 
permitted to testify to her agency and her 
acts done in pursuance of it. 

2. Where personal violence has been in- 
flicted or threatened by the husband to- 
wards the wife, she may be admitted to tes- 
tify fo the fact. 

As, in the case at bar, the facts testified 
to were not such as to come under either of 
the above rules, the wife could not be ad- 
mitted as a witness. Nor would she be com- 
petent to testify to the acts of the other de- 
fendants towards her, inasmuch as such tes- 
timony would have a direct tendency to pro- 
duce the conviction of the husband, as he 
could not be convicted of the conspiracy un- 
less others were also convicted, however 
guilty he might be himself of the acts com- 
plained of. Mrs Rines’ testimony ought not, 
therefore, to have been admitted. 

New trial granted. 





SUPREME JUDICIAL COURT. 


MIDDLESEX CO., MASS., OCTOBER TERM, 1838- 


[During the past month the whole court, 
with the exception of Dewey J., have been en- 
gaged in the Court of Common Pleas’ room 
in Boston, in considering the questions of 
law raised at the nisi prius terms in the 
county of Middlesex. Having been disap- 
pointed in obtaining satisfactory reports of 
the more important cases, we present the 
following abstracts, made while the court 
were delivering opinions, for what they are 
worth. } 
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PARISHES—iILLEGAL VOTING. 


The case of the First Parish of Sudbury 
v. Stearns, was an action of trover, brought 
by the plaintiffe against the defendant, for 
having in his possession, and refusing to de- 
liver up, the records of the parish. The 
great point in the case seemed to be, whether 
the defendant was the clerk of the parish, or 
rather who were the parish. 

It appears, that in 1837, on the day of a 

meeting of the parish, sixtythree individuals, 
not members, filed with the clerk a paper, 
expressing their desire to be elected mem- 
bers, which paper was dated five days previ- 
ous. They were objected to, but were al- 
lowed to vote, and in consequence, fiftythree 
members retired to a public house and or- 
ganized themselves as the parish. They 
subsequently brought this action to recover 
the records of the defendant, who was the 
clerk elected by the other party, which also 
claimed to be the parish. 

The court were clearly of opinion, that 
the sixtythree intruders had no right to vote, 
and that their votes ought to have been re- 
jected by the moderator. ‘To become a 
member of a parish, there must be a con- 
TRACT, to which the parish must assent, as 
well as the individual applying for admission. 
But the seceders were equally in error in 
withdrawing, ‘They clearly mistook their 
rights. Thev should have remained and 
protested. The mere fact, that illegal votes 
are thrown, does not destroy an election, or 
entirely vitiate proceedings. If, by means 
of illegal votes, the person having a minority 
of the actual votes is declared to be elected 
to any office, the law will interfere, and place 
in his stead the person who was really elect- 
ed by a majority of the legal voters, The 
persons in this case who threw illegal votes, 
would be liable to punishment, and the law 
would view the proceedings as if their votes 
had not been given. The party, then, who 
seceded, were in the wrong. The Parish 
remained. The defendant was elected by 
those who remained, and he has the legal 
custody of the records. Of course, the pres- 
ent action could not be maintained. 





FALSE DISCHARGE OF A DEBTOR, 


The case of Wood v. the Sheriff of Middle- 


fendant to recover damages for a false dis. 
charge of a prisoner from the jail, where he 
was imprisoned for a debt due the plaintiff 
The debt and costs amounted to less than 
#20. It seems, that the sheriff in copying 
the notice to the creditor that the prisoner 
intended to take the oath, wrote “one 
o’clock, A. M.” instead of “one o’clock, P, 
M.” and the plaintiff alleged that he came at 
the former hour, to attend the disclosure, and 
that it did not take place until the last men- 
tioned hour, when he was not present and 
the prisoner was discharged. 

At the trial, the jury returned a verdict 
for the plaintiff for $3, that being his actual 
expenses in consequence of the mistake, 
He was not satisfied with this and moved for 
a new trial, insisting, that he ought to recov- 
er the whole amount of the original debt and 
costs. But the court held, that the verdict 
was right. If anything was wrong, it was, 
that the jury returned any damages at all. 
It might very properly have been argued to 
them, that the whole thing was a mere trick 
on the part of the plaintiff to get this debt 
out of the sheriff, as common sense musi 
have enabled him to correct the mistake in 
the notification. It was in evidence, too, 
that the debtor was miserably poor, and he 
actually took the poor debtor’s oath on this 
very debt. But as the defendant did not 
complain of the verdiet of the jury, the court 
would confirm it and award judgment on the 
verdict for the plaintiff for three dollars and 
costs to a quarter part of that sum. 





INSOLVENT LAW. 


The case of Bigelow v. Pritchard was an 
action of trover, brought by Bigelow as as- 
signee of an insolvent debtor under the late 
insolvent act, to recover damages for prop- 
erty attached by the defendant, as a deputy 
sheriff on a writ against the same insolvent 
debtor. The debt on which the property 
was attached, accrued before the first of 
August, when the new act went into opera- 
tion. Sprague for the defendant contended, 


that the right of attachment in this case was 
a vested right, and could not be affected by 
subsequent legislation, and also, that it was 
within the saving clause at the end of the 
act. Farley for the plaintiff insisted, that 
the attachment was rendered void by the act. 





sex, was an action, brought against the de- 


They 


And the court were of that opinion. 
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considered that the doctrine of vested rights 
did not apply to the case. The law did not 


affect the debt on which this attachment was 


made, but merely the remedy for enforcing it. 
They intimated, that if the attachment had 
been made before the act went into opera- 
tion, it would not have been affected by it; 
but it was void in this case, as a different 
construction of the law would prevent the 
plain intention of the Legislature being car- 
ried into effect. 


TRESPassS 


In an action brought by the plaintiff to 
recover damages of the defendant, who is a 
civil officer, for breaking and entering a 
building belonging to the plaintiff, it appear- 
ed, that the defendant had a warrant to ar- 
rest the plaintiff for stealing a certain article, 
which was specifically set forth in the wer- 
rant. The plaintiff, on being arrested, ad- 
mitted that the article was in his shop, but 
said he had the key and would not give it 
up. The officer then broke into the shop 
and took the article. For this act the pres- 
ent action was brought. It did not appear 
what became of the complaint made against 
the plaintiff, but the court did not consider 
the point of the slightest moment in the 
present case. They had attentively consid- 
ered all the points raised by the plaintiff, 
particularly those relating to the constitu- 
tions of this commonwealth and of the Uni- 
ted States, and they were of the opinion, | 
that the defendant had a right to proceed as | 
he did, and that the statute under which he | 
acted was not contrary to the constitution. 
This was not the case where an officer had 
a search warrant, and broke into a building 
in order to search, but in this case it was 
clearly ascertained by the plaintiff’s own 


confession, that the article sought was in the | 


building, and the officer had a right to make 


a forcible entry to recover it, under the cir- | 


cumstances, 


PLEADING, 


In an action brought to recover possession | 
of certain mortgaged premises, the defend- 


ant, in the Court of Common Pleas, pleaded 
in abatement, that the summons was to ap- 
pear at a different term from that named in 
the writ. ‘The plea was considered in that 











court and was overruled. The case was 
then brought up to the Supreme Judicial 
Court by demurrer, and the defendant claim- 
ed that the plea in abatement should be 
brought forward and considered. But the 
court were clearly of opinion, that this could 
not be done, the plaintiff having already 
pleaded to the merits. 


OFFICER’S RETURN. 


In a case where an officer made a return 
on a writ, that he had attached a store of 
goods, &c. the court said that they consid- 
ered the return too general and loose. It 
was extremely difficult to say with how 
much particularity a return should be made. 


| It was clearly necessary, that the very arti- 
‘cles attached should be identified without 
‘any uncertainty; but as the sheriff had made 
| affidavit, that he shut the store up, and took 


the key, and soon after made a schedule of 
all the goods, they should order the papers 


to be remitted to the Court of Common Pleas, 


from whence they came, in order that the re- 
turn might be amended. 


PROMISSORY NOTE. 


In a case where an action was brought on 


/a note of hand against one of two joint prom- 


issors, and it appeared that the note was giv- 
en for the accommodation of the party not 
sued, and that the defendant, before the note 
became due, had told the person who then 
held it, that if he was to pay it he should 
like to know it, in order that he might secure 


‘the amount of the other promissor, and the 


cy told him he should not be called up- 
; the court held, that the defendant was 
discharged entirely from the note. 


MUNICIPAL COURT. 
BOSTON, JANUARY TERM, 1835. 
Before Thacher, J., and @ jury. 


Commonwealth v. Francis Aglar and 
Ralph Huntington. 


The 


To act wilfully, is to act contrary to a man’s convic- 
tion :—and when a person votes at an election, 
knowing at the time that he is not a legally quali- 
fied voter, it is a wilful act. 
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To constitute a wilful aider and abettor in such an | ef. al..—(11 Mass. R. 350.) 
act, he too, must know at the time, that the princi- 
pal was an unqualified voter, and had no right to} Court to certain questions 


Also the an. 
swer of the Justices of the Supreme Judicia| 
proposed by 


vote; and with such knowledge, he must have said | the House of Representatives, as to ratable 


or done something designed and calculated to en- 


courage him to vote. 


| polls, 7 Mass. R. 523. And he relied much 
‘on the opinion of Chief Justice Shaw, 


Knowledge is not to be presumed in such case, but is in the case of Josiah Capen v. Foster et. al, 


to be alleged and proved like any other fact. 
When an alien not naturalized, or other unqualified 


person presumes to vote at an election of rulers, it | 
is a wrong done to every citizen who is a qualified | 


voter. 

Until an alien has been naturalized, he is not a citi- 
zen, and he is not entitled either to vote in an elec. 
tion of rulers, or to serve on a jury. 


But if such foreigner honestly believed at the time, | 


that he had a right to vote, it would not be a wilful 
act within the act of 1813, c. 68, s. 3. 

So, if it should appear from the evidence, that the aider 
and abettor honestly believed, that the foreigner 
had a right to vote, he would he entitled to an ac- 
quittal, 

Whether a person is a qualified voter, is a question 
compounded of law and fact. 

If the name of one qualified to vote is not borne on 
the list, he is not permitted to vote at the election. 

But, although the name of an unqualified person may 
be berne on the list by mistake, it will not author- 
ize him to vote. 

The name on the list will justify the inspectors to re- 
ceive his vote. But if they refuse to receive the 
vote of an unqualified person, although it is borne 
on the list, it would be no injury to him, nor just 
ground of complaint. 


Parker, County Attorney, for the Common- 
wealth. 


Hallett, James and Park for the defendants. 


The prosecution grew out of circumstan- 
ces, which occurred on the 2d Monday of 
Nevember, 1834, at the ward room of Ward 
No. nine, in this city, during the election for 
Governor, Lieut. Governor, Councillors and 
Senators, and Representatives to the General 
Court of this Commonwealth, and for a Rep- 


resentative to Congress from District No, 1. | 


The election was one of unusual interest. 
The case excited much interest also among 
the different parties, Whigs, Tories, Jackson 
men and Antimasons. 

Mr Hallett quoted, in his argument, the 
answer of the Justices of the Supreme Judi- 
cial Court to a certain question proposed to 
them by the Senate as to the qualification of 
Voters, (11 Pick. R. 538,) Lincoln v. Hapgood 


| published in the Daily Advertiser and 
Patriot, Dec. 5, 1832. (12 Pickering, 4835.) 

The defence of Aglar was rested on the 
ground, that he acted innocently and under a 
mistake of right :—That of Huntington, that 
| he assisted Aglar, and encouraged him to 
| vote, finding his name on the list of qualified 
| voters, and supposing that was conclusive eyi- 
| dence of his right. But the points of law 
| and the substance of the evidence, will ap- 
| pear in the following instructions from the 
Court to the Jury, by 


Thacher J.—The defendants are on trial 
for several violations of the law of 1813, c. 
68, which was intended effectually to secure 
to the people of this commonwealth the rights 
of suffrage. The accusation against Francis 
Aglar is, that he knowingly, designedly, wil- 
\fully, and fraudulently attempted to vote, 
| and give in a ballot of persons voted for, at 
the election of a Representative to the Con- 
gress of the United States from the first 
District, and for Governor, Lieut. Governor, 
Councillors and Senators, and for Represent- 
atives to the General Court of this Common- 
wealth, on the second Monday of November, 
1834, in the city of Boston, said Aglar being 
an alien born, and not having been natural- 
ized, and so not having a right to vote at 
that election, and well knowing himself not 
_to be legally qualified to vote at said wieeting. 





| The charge against Ralph Huntington is 
contained in the same indictment, and accu- 
ses him of the offence of wilfully aiding and 
‘abetting the said Francis Aglar in attempt- 


| ing so to vote illegally as aforesaid. 

As the case relates to the freedom and 
purity of elections, the court has deemed it 
important, and has not felt disposed to re- 
strain the counsel in the examination of wit- 
nesses, or in their arguinents. 


The indictment is founded on the 3d sect. 
of the act of 1813, c. 68, which is in these 
words :—“If any person, knowing himself to 
be not Jegally qualified to vote at any meet- 





ing for the choice of Governor, Lieut. Gov- 
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ernor, Senators and Councillors, Representa- 
tives to the General Court, or Representa- 
tives to Congress, shall wilfully give in, or 
attempt to give in a vote or ballot for any of 
the same then voted for, at any such 
meeting, every person, so offending, shall 
forfeit and pay a fine therefor not exceeding 
the sum of fifty dollars :—and any person 
who shall wilfully aid or abet any person, not 
legally qualified as aforesaid, in voting or at- 
tempting to vote, contrary to the provisions 
of this act, shall forfeit aud pay a fine not 
exceeding thirty dollars for each and every 
such offence.” 


Upon the jury rests the responsibility of 
the verdict, and that they may correctly per- 
form their duty, they should understand the 
nature of the offence. 

The party voting or attempting to vote, 
must know at the time, that he is not a qual- 
ified voter, and that he is doing or attempt- 
ing to do an unlawful act. If he voluntarily 


gives in a vote, or attempts to vote, with this 
knowledge at the time, his offence is con- 
summated ;'—it is done wilfully, and he in- 
curs the penalty. 


To constitute a wilful aider and abettor in 
such an act, he too must know at the time, 
that the person was an unqualified voter, 
and had no right to vote ; and with such full 
knowledge he must have done or said some- 
thing, which, in the opinion of the jury, was 
designed and calculated to encourage the 
party to vote, or to attempt to vote. 


If the person charged as an abettor should 
honestly, though erroneously believe at the 
time, that the party voting or attempting to 
vote, hada right to do so, he will not be 
within the statute. 
the principal and the abettor is made by the 
statute to consist in having the guilty knowl- 
edge of the lack of legal qualifications, and 
the wilful intent to do the unlawful act. 
Therefore it is, that knowledge is not to be 


presumed in such case, but is to be alleged | 


and proved like any other fact. 


To make a person guilty of harboring a 
traitor or a felon, he must have at the time 
a full knowledge, that the treason or felony 
has been committed. 


' By wilful,” says Wilson J. (1 East, Rep. 663, 
note a,) “ I understand contrary to a man’s convic- 
tien.” 


edge, no guilt can possibly be imputed to an 
individual who shal] extend to the traitor or 
felon the common offices of humanity. 

I consider that a free people ought to be 
jealous of their rights. It is the only way to 
preserve them. Foreigners not naturalized, 
who shall presume to intrude into elections 
should be indignantly resisted. For the 
sovereign power actually resides in the peo- 
ple. They elect their rulers to administer 
the government according to the constitution. 
When an alien not naturalized presumes to 
vote in an election of our rulers, it isa wrong 
done to every citizen. 

It is the nature, perhaps the life of free 
governments to generate parties. But when 
a foreigner, or other unqualified voter, gives 
in a ballot at an election, it is a wrong to 
the voters of every party, without reference 
to the candidate for whom he votes. If one 
party should, by such means, gain an unlaw- 
ful victory at one election, their antagonists 
will perhaps prevail by like means at the 
next. The State will become corrupt, and 
gradually lose its free character. Elections 
will come to be decided by illegal! votes, and 
the people will in time find themselves gov- 
erned by rulers not of their choice. I say, 
therefore, that it is a common injury; and I 
hope that, while any virtue remains in the 
people, they will be watchful over each oth- 





| 


For the offence both of | 


er, and so preserve the foundation of the free 
body politic. If any citizen should become 
so recreant to duty, and to the principles of 
a free government, as wilfully to aid and 
abet foreigners in attempting to vote in our 
elections, before they shall have been natu- 
ralized, he ought to be made to suffer the 
penalty of the law. 


But lam bound to add, that there has 
been, I believe, a neglect of caution in 
times past, which may have led many well 
disposed foreigners to consider themselves 
legal voters, when they were not in fact en- 
titled to that privilege. Having resided here 
| for years, and paid taxes; finding also their 
names on the lit of voters, they have been 
permitted to vote and serve as jurors without 
distrusting their own right, or having it 
questioned by others. 





Without this knowl- 


But until an alien has been naturalized, 
| he is not a citizen; and is not entitled either 


' to vote in an election of rulers, or to serve on 


la jury. The payment of taxes is in return 
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for the protection of the government. Neith- 
er length of residence nor payment of taxes 
will constitute citizenship. If he was not 
born in the country, or if born abroad, if his 
parents were not citizens of the United 
States, not having renounced or forfeited 
their allegiance, he is a foreigner, and he 
must conform to the jaws which regulate 
naturalization, before he can hold real estate, 
or exercise the freedom of election, as a cit- 
izen of the country. 


It follows from these views of the law, 
that if a foreigner who has not been natural- 
ized, should vote in an election, bis vote not 
being legal ; yet if he honestly believed at 
the time, that he had a right to vote, it would 
not amount to that wilful act which is for- 
bidden in the statute. 


And so also if a person should aid and 
abet such foreigner in attempting to vote ; 
if it should appear to the jury, that he hon- 
estly believed, that the foreigner had a right 
to vote, they ought to acquit him of the of- 
fence. 

Whether a person is a qualified voter, is a 
question compounded of law and fact. Those 
who prepare the lists may inadvertently err 
in their judgment, and lead others into error. 
If an alien, having resided in the country for 
many years, and finding his name on the list 
of voters, should use the privilege without 
question ; it would be for the jury to consid- 
er, whether he might not naturally be led to 
believe, that he was a qual'fied voter. 


But if presenting himself at the polls, and 
being interrogated, he should falsely assert, 
that he had conformed to the laws of natu- 
ralization; a jury might reasonably infer 
from that falsehood, that he knew at the time 
that he was not a legally qualified voter. 
Even a citizen may be ignorant of the law, 
and may innocently believe, that if the Mayor 
and Aldermen have placed the name of a 
person on the list of voters, it is conclusive 
evidence of his right, not to be questioned 
by the ward officers. Whether such citizen 
acted wilfully, in aiding and encouraging an 
unqualified alien to vote, or to attempt to 
vote, must be decided by the jury under al] 
the circumstances of the case. 

It has been argued, that the ward inspec- 
tors in this city may not question the right 
of one whose name is borne on the list of 


qualified voters, nor refuse to receive his 
vote. On this point, [ have been requested 
|to state my view of the law. No _ person, 
although a qualified voter, is permitted to 
vote at an election, unless his name is borne 
on the list. Although the name of an un- 
| qualified voter may be borne on the list by 
| mistake, it will not authorize him to vote—he 
would do so at his peril. The name on the 
list will justify the inspectors to receive his 
vote, because it is not declared to be their 
duty to institute an inquiry. ‘They may 
however, lawfully refuse the vote of one who 
|is not a legal voter, though his name is 
borne on the list, when that fact has come to 
their knowledge, by the confession of the in- 
dividual himself, or otherwise. In refusing 
to receive an illegal vote from an unqualified 
person, they do no injury to him—they pre- 
vent fraud—and they perform a meritorious 
actto the public. Since it tends to keep 
elections pure, and to perpetuate our gov- 
ernment and law, in pristine health and vig- 
or. It is part of the ministerial office of the 





inspectors, to prevent “all frauds and mis- 
| takes in elections,” and to place a check 
| against the name of each voter. In refusing 











| the vote of one whose name is on the list, 
| they would act upon their own risk, and 
| would undoubtedly be liable to the action of 
| the party, if he was a legal voter. Just as 
‘the Mayor and Aldermen would be liable 
'to the action of a qualified citizen, whose 
| name they should wrongfully refuse to insert 
on the list, whereby he should lose his privi- 
lege. Still, if the party had no right to vote 
at the time, he would sustain no wrong in 
either case, and therefore he would be enti- 
tled to no redress, 


The first fact to be settled by the jury is, 
whether Francis Aglar wilfully attempted to 
give in a vote at the election held on the 2d 
Monday of Nov, 1834. If they should not 
be satisfied that he made this attempt, he 
must be acquitted: and it will then follow, 
that Ralph Huntington must be acquitted 
also, because his offence is charged as ac- 
cessary to that of Aglar. 


But it may be, that Aglar did attempt to 
vote at that meeting, in which case it will 
be necessary for the jury to inquire further, 
whether it was done wilfully, he having at 
the time the knowledge, that he was not a 
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qualified voter. If they are not satisfied, | mer elections without question. He was 


| 


that he acted wilfully, he must be acquitted. 
But even if Aglar should be acquitted for 
this cause, if he made the attempt to vote 
through the wilful persuasion of Huntington, 
he knowing at the time, that Aglar was not 
qualified to vote, then though Aglar should 
be acquitted, it would be the duty of the 
jury to find Huntington guilty. It would 
amount to a substantive offence in Hunting- 
ton: and it is not necessary, like the case of 
an accessary in the commission of a felony 
at common law, that the conviction of the 
principal should precede that of the acces- 
sary. 

Therefore, if Aglar did not attempt to vote, 
Huntington must also be acquitted, whatever 
feeling or zeal he may have manifested at 
the time. 

If Huntington advised Aglar to vote, and 
promised to stand by him in case he would 
vote ; still, if Aglar did nothing in conse- 
quence of this advice and tender of protec- 
tion, the offence was not consummated. 


It is not made #n offence under this statute 
to advise an unqualified voter to give in a 
ballot, not even if such advice is accompan- 
ied with an offer of protection. It may have 
been very improper, and contrary to the duty 
of a good citizen, to give such advice to an 
unqualified voter: but that is not declared 
to be an offence, and that is not the charge 
for which Huntington is on trial. 


Having stated these general views of the 
law, the Court then referred to the evidence, 
to refresh the recollections of the jury as to 
the material facts. It did not appear, that 
there was any previous concert between Ag 
lar and Huntington—they were strangers to 
each other—all occurred in the ward room, 
during the heat of the election. 


Aglar came to the polls, with a vote in 
his hand, undoubtedly intending to vote. As 
soon as he appeared, and before he tendered 
his vote, one of the inspectors asked him, 
whether he was a naturalized citizen. He 
immediately answered, that he was not. He 
was then told, that an alien not naturalized, 
was not a legal voter, and that if he voted, 
it would be at his peril. He said he had 
been in the country for twentyfour years, 
had paid taxes, his name was on the list of 
qualified voters, and that he had voted at for- 





{ 


told by the inspectors, that his name was in- 
deed on the list, and that they would receive 
his vote ; but that if he was not a naturalized 
citizen, he would be liable to prosecution. 


While this conversation was proceeding, 
Huntington came forward, and having learnt 
that Aglar’s name was on the list, insisted 


| that was conclusive evidence of his right and 


qualification, and urged him to vote, promis- 


| ing at the time to hold him harmless from the 


| 
| 








consequences, Aglar said, that if he was 


entitled to vote, he should be glad to do so; 


but if he was not authorized, he would not 
vote. After a very animated contest, in 
which the inspectors offered the ballot box 
to Aglar to receive his vote, but without any 
attempt on his part to give it in:—he and 
Huntington left the room, in order to obtain 
legal advice on the subject. They went to 
Mr Samuel Dexter, and from him to Andrew 
Dunlap, Esq., by whom they were advised, 
that an alien not naturalized could not law- 
fully vote at that election. Aglar did not 
return to the polls, but Huntington came 
back, asked the names of the inspectors, and 
threatened to institute a prosecution against 
them for refusing the vote. The warmth on 
both sides led to further inquiry, and result- 
ed in this prosecution. 


Having recapitulated the evidence, which 
was in some points contrarient, but without 
attempting to reconcile the contradictory 
parts, the jury were cautioned to discard all 
party feeling, and not to indulge to hard con- 
structions either of the law or fact. 


It was not politic to attempt to restrain by 
severe regulation the freedom of elections. 
It was well, that the people should be alive 
on these occasions. It is proof, that they 
love their country, and take an interest in 
the government. Apathy is the worst state 
into which a free people can fall. All par- 
ties should stand for their rights. Errors 
committed by individuals in the fervor of the 
moment ought not to be severely criticised 
But it was for the best interests of the peo- 
ple, that wilful violations of law should be 
punished. 

After a short deliberation, the jury re- 
turned their verdict, that the defendants 
were not guilty; and they were thereupon 
discharged. 
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DIGEST OF AMERICAN CASES. 


[Selections from 17 Pickering’s (Mass.) Reports. } 


ACTION. 
An action is deemed to have been com- 
menced on the day of the date of the writ. 
Thus, where a writ was filled up and dated 
before the expiration of the time limited by 
the statute of limitations for bringing the 
action, it was held, that the action was not 
barred by the statute, although the writ was 
not served until such time had expired. 
Gardner v. Webber, 407. 


ALIEN. 


Under the statute of the United States, 
passed April 14, 1802, providing that the 
children of persons who then were or had 
been citizens of the United States, should, 
though born out of the limits of the United 
States, be considered citizens, it was held, 
that the child of a father who was a citizen 
of the United States after the treaty of 
peace with Great Britain by which the inde- 
pendence of the United States was acknow- 
ledged, and after the adoption of the consti- 
tution of the United States, was not an alien, 
although born without the limits of the 
United States. Charles v. Monson and 
Brimfield Manuf. Co, 70. 


ARBITRATION, 

All demands between the parties were 
submitted to arbitration, and the arbitrators 
were authorized, in case they should find the 
plaintiff indebted to the defendant, to esti- 
mate the value of certain chattels of the 
plaintiff, and the defendant was to take them 
in part payment. The arbitrators found the 
plaintiff indebted to a less amount than the 
value of the chattels, but instead of apprais- 
ing so much only of the chattels as would 
pay the debt, they awarded that the defend- 
ant should take them and pay the plaintiff in 
money the excess of their value beyond the 
amount of the debt. Held, that the arbitra- 
tors had exceeded their authority and that 
the award was invalid. Culver v. Ashley, 98. 


ASSUMPSIT. 
1. Money obtained through fraud and 





misrepresentation may be recovered back jn 
an action of assumpsit for money had and 
received. Dana v. Kemble, 545. 

2. Where the defendant contracted with 
the plaintiff to act at the Tremont theatre for 
half the gross receipts of the house, it being 
understood by the plaintiff, that the terme 
were to be as favorable for the plaintiff as 
those on which the defendant acted at other 
theatres, and the defendant representing that 
they were so, and one night, after the play 
was over, and after it had been advertised 
that the defendant was to play the following 
evening, the plaintiff informed him that he 
had good authority for believing that he act- 
ed at another theatre on more favorable 
terms, but the defendant denied it and 
threatened that unless he were paid half the 
gross receipts he would not act on the fol- 
lowing evening, and thereupon the plaintiif 
paid him, it was held, that this was not a vo- 
luntary payment, but that the plaintiff, upon 
showing that the contract was entered into 
through fraud and misrepresentation, might 
recover back the sum paid beyond the a- 
mount to which the defendant was justly en- 
titled. Jbid. 


OF EXCHANGE AND PRO- 
MISSORY NOTE, 


BILL 


1. The payees of a promissory note, in 
common form, by a contract in writing of 
the same date as the note, agreed to take 
certain goods of the promissor, and apply 
what they could get for them in market on 
such note. It was held, in an action by the 
payees on such note, that the declaration 
need not set out such separate contract. 
Serton v. Wood, 110. 

2. After a promissory note discounted by 
a bank had become due, the bank, upon the 
application of the promissor for a renewal, 
indorsed on the wrapper of the note the 
words, “renewed for three months ;” and the 
promissor paid the interest in advance, but 
the note was retained by the bank and no 
new note was given. It was held, that this 
indorsement did not become a part of the 
note; and that the bank was not thereby 
disabled from commencing an action upon 
the note before the expiration of three 
months. Central Bank v. Willard, 150. 

3. The holder of a promissory note com- 
menced actions thereon against the maker, 
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and against the indorser, and the maker | done by the promisee, and no fraud on his 


grought into court the full amount of the 
note with interest. It was held, that the 
holder was not bound to accept it, unless the 
costs of both actions should be paid. Whip- 
ple v. Newton, 168. 

4. The defendant put his name cn the 
back of a negotiable note, to enable the 
payee to get the note discounted, and subse- 
quently the payee negotiated the note, at the 
same time indorsing his own name above the 
defendant’s name. It was held, that the de- 
fendant was to be regarded as an indorser, 
and that he was not liable as a promissor or a 
guarantor. Pierce v. Mann, 244. 


5. An assignment of property by the ma- 
ker of a promissory note not due, to a trustee 
in trust to indemnify the indorser against his 
liabilities for the maker, does not dispense 
with the necessity of a demand upon the 
maker and notice to the indorser. Creamer 
v. Perry and Tr., 332. 

6. The indorser of a note, who had re- 
ceived no notice of its non-payment, upon be- 
ing asked what would be done about the note, 
replied, that “the note will be paid.” It 
was held, that this was not equivalent to a 
waiver of notice, and did not render the 
indorser liable, as upon a renewed promise. 
hid. 

7. Where a note is made by several per- 
sons payable to one of their own number, 
though payment cannot be enforced at law, 
as between the original parties, yet if it be 
indorsed to a third person, he may maintain 
an action upon it. Pitcher v. Barrows, 361. 


8 Where a promissory note secured by 
mortgage was given in order to indemnify 
the promisee against any loss which he 
might suffer by reason of his subsequently 
indorsing for the accommodation of the pro- 
missor, and the promisee did accordingly 
indorse for the promissor, it was held, that 
such note was not void as against creditors 
of the promissor whose claims accrued after 
such indorsements were made. Gardner v. 


Webber, 407. 


9. Before a promissory note, executed by 
two promisors, and attested by one witness, 
was delivered to the promisee, the name of 
another person was added to the note as a 
witness, without the knowledge of such per- 
son; but it did not appear that this was 


43 


part was suggested. In an action upon such 
note it was held, that the addition of such 
name was not a material alteration, and did 
not render the note void. Ford v. Ford, 418. 


CONTRACT, 


1. The maker of a promissory note, after it 
became due, entered into a parol agreement 
with his creditors and F., by which it was 
stipulated, that F. should from time to time 
receive the maker’s wages from his employ- 
ers as they became due, for the benefit of his 
creditors, and that the holder of the note 
should receive payment of the note in month- 
ly instalments, through the hands of F., and 
should not commence an action against the 
maker so long as the agreement should be 
complied with. ‘T'wo of the instalments 
were paid in pursuance of such agreement. 
It was held, that such agreement did not 
constitute a legal defence to an action upon 
the note by such holder. Walker v. Russell 
and T'r., 230. 

2. In the same case it appeared, that F. 
informed the employers, that such an agree- 
ment had been made, and requested them to 
pay the wages to him; that they agreed that 
they would notify to F. when they were 
ready to pay the maker, and if the maker 
would sign the pay roll, and had no objec- 
tion, they would pay to F. the amount due ; 
and that the wages due to the maker for two 
months were accordingly paid over in his 
presence to F. It was held, that this was 
not equivalent to an assignment to F. of the 
wages which had subsequently become due ; 
and that the employers were liable therefor 
as trustees of the maker, bid. 


CONVEYANCE, 


The owner of land conveyed two parcels 





thereof bounding them by the harbour of Ed- 
| gartown, it being agreed, that he should lay 
/out a way between the two lots, leading to- 
| wards the harbour, for the use of the town, 
It was held, that the flats in front of the lots 
passed by the deeds although the description, 
both as regarded the quantity of land con- 
veyed and the length of the lines, would 
have been satisfied by applying it to the up- 
land alone. Mayhew v. orton, 357. 
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DAMAGES. 


1. In trover, the value of the property 
when converted, with interest from that time | 
is in general the measure of damages, and if 
the property is restored, it goes in mitigation 
of damages; but if the restoration is ob- 
tained by the offer and payment of a reason- 
ble reward, this amount, with interest from | 
the time of payment, is to be deducted from | 
the property restored. Greenfield Bank v. | 
Leavitt, 1. 

2. In an action against an officer for at- | 
taching a vessel] bound on a voyage, the | 
court instructed the jury to estimate the da- 
mages according to the value of the vessel at 
the time of taking, “and the additional da- 
mage sustained, if any.” It was held, that 
this instruction would not justify the jury in 
assessing damages for the breaking up of 
the voyage. Boyd v. Brown, 453. 
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DOWER. 


1. A widow is not entitled to dower in 
land covered with growing wood and tim- 
ber, although it was used by the husband for 
the purpose of raising wood and timber as | 
objects of profit, unless such land ‘is assigned 
to her as part of her dower in connexion with 
buildings or cultivated land; and the widow 
in such case, is only entitled to cut such 
wood and timber as may be necessary for 
the supply of the dower estate, to be actu- 
ally used and consumed thereon, or for pur- 
poses connected with the proper occupation 
and enjoyment thereof. White v. Cutler, 248. 

2. After the dower had been assigned toa 
widow, in a dwellinghouse and the land con- | 
nected therewith, consisting in part of wood- 
land, all of which were occupied by the 
husband as one farm, she removed from the 
land and resided in another family at board, 
where she was supplied with fuel. The 
house having become untenantable, it was 
taken down with the consent of all parties. 
It was held, that neither the widow nor the 
lessee of the dower estate, had a right to cut 
the wood thereon for fuel; and that the re- | 
versioner would have a right to take such 
wood, if it should be severed by them. Ibid. 








FIXTURE, 





1. A fire-frame fixed in a common fire- 


place, with brick laid in between the sides 
of the fire-frame and the jambs of the fire. 
place, is a fixture, and a tenant cannot re- 
move it after his Jease has expired and he 
has quitted the premises, although it was 
placed there by himself; but he may remove 
it during the term. Gaffield v. Hapgood, 1°. 

2. The owner of a house under lease, of- 
fered it for sale by auction with a reservation 
of a fixture placed therein by the tenant, but 
the house was not sold. The tenant, at the 
expiration of his lease, sold the fixture and 
quitted the premises. It was held, that the 
vendee could not afterwards sever and re 
move the fixture. bid. 


JUROR, 


1. In general, if a juror, upon his answers 
on the voir dire, stands indifferent between 
the parties, other evidence is not to be in- 
troduced to show that he is under a bias; 
but if a cause of challenge exists which 
could not be known to the juror, it forms an 
exception to the rule and may be_ proved by 
witnesses. Commonwealth v. Wade, 396. 

2. A member of the legislature is entitled 
to be excused froin serving on a jury while 
the legislature is in session. Commonwealth 
v. Walton, 403. 


PARTNER. 


1]. Where one of three partners retires 
from, or a new partner comes into the firm, 
or both, and notice thereof is given, but the 
business continues to be carried on, in other 


| respects, as before, those partners as to whom 


no notice is given, will be presumed to hold 
the same relation to the concern afterwards, 
that they did before. Howe v. Thayer, 91. 
2. In an action against several for a part- 
nership debt, if one of the defendants denies 
that he was a partner, it is incumbent on 
the plaintiff, in the first instance, to prove 
such defendant to have been a partner; and 
if this is done, he will be liable, unless he 
proves a dissolution of the partnership as it 
regarded himself, and notice thereof to the 


| plaintiff, before the debt was incurred. Ibid. 


3. In such action, a witness testified in 
chief, that he had given notice of the with- 
drawal of such defendant, and of the general 
dissolution of the partnership, and that he 
was “confident that all in the neighborhood 
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were notified in two days.” 
examination, the plaintiff’s counsel inquired 
whether he gave the same notice to the other 


creditors of the partnership as he had testi- | 


fied that he gave to the plaintiff; and the 
witness replied affirmatively, and gave the 
names of several, to whom he had given no- 
tice. 
the plaintiff to call the persons so named, to 
prove that the witness had not given them 
any such notice as he had stated; but that 
it was not competent for the defendant to 
call any of the persons named, in order to 


prove that they had received such a notice 


from the witness. Ibid. 

4. Where notice of the dissolution of a 
partnership has not been published in a 
newspaper, or brought home to the knowl- 
edge of the party to be affected by it, evi- 
dence of the mere notoriety of the dissolu- 
tion is not admissible to prove such notice. 
Pitcher v. Barrows, 361. 


and the consequent dissolution of the part- 
nership, one of the survivors took out letters 
of administration upon the estate of the de- 
ceased partner, and the three survivors form- 


ed a new partnership and took to themselves | 


the stock on hand, giving each his own indi- 
vidual note, for one third of the appraised 
value, payable to the three. It was held, 
that this supposed sale was ineffectual, and 
that the three surviving partners were jointly 
accountable to the funds of the old partner- 
ship, for the value of the stock. Washburn 
v. Goodman, 519. 

6. Goods belonging to a partnership were 
consigned to a merchant abroad, for sale, 


part of them in the lifetime of all the part- | 


ners, and the residue after the death of one 
of them and consequent dissolution of the 
partnership, by the surviving partners, and 
advances were made upon the goods by the 
consignee before and after the death, which 


went into the partnership fands and were 


applied to the debts of the firm; the con 
signee having no notice of the death 
proceeds of the sales fell short of the sums 
advanced. It was held, that the consignee’s 
claim to reimbursement for the excess of his 
advances, as well upon the goods consigned 
after as upon those consigned before the 
death, was chargeable upon the partnership 
funds in the hands of the surviving partners. 


Ibid. 


On his cross- 
| 


It was held, that it was competent for | 


The | 


PRINCIPAL AND AGENT. 


Where an agent employed to collect money 
in New York, and to remit it to the princi- 
pal, lent it there to the defendants, to whom 
he was indebted in a sum larger than the 


amount lent, telling them, that he could lend 


it until he should be ready to return home, 
but without informing them that the money 
belonged to the principal, it was held, that 
the defendants could retain the money as 


(against the principal, even after notice that 


Lime Rock Bank v. 


it belonged to him. 
Plimpton, 159. 
RIVER. 


1. Where an island is so formed in the 
bed of a river not navigable, as to divide the 
channel and lie partly on each side of the 
thread of the river, it will be divided be- 
tween the riparian proprietors on the oppo- 


- . : site sides of the river according to the orig- 
o. On the death of one of four partners | 


inal thread of the river. Deerfield v. drms, 


41. 

2. Land formed by alluvion in a river is, 
in general, to be divided among the several 
riparian proprietors entitled to it, according 
to the following rule: Measure the whole 


, extent of their ancient line on the river and 


ascertain how many feet each proprietor 
owned on this line; divide the newly formed 
river line into equal parts, and appropriate 
to each proprietor as many of these parts as 


ihe owned feet on the old line; and then 


draw lines from the points at which the pro- 
prieturs respectively bounded on the old, to 
the points thus determined as the points of 
division on the newly formed shore. Ibid. 

3. This rule is to be modified under par- 
ticular circumstances; for instance, if the 
ancient margin has deep indentations or 
sharp projections, the genera] available line 


}on the river ought to be taken, and not the 


actual length of the margin as thus elonga- 
ted by the indentations or projecticns. [bid, 


SLANDER. 


1. Under a count in an action for slander, 
alleging, generally, that the defendant charg- 
ed the plaintiff with the crime of theft, it is 


competent for the plaintiff to give in evi- 


dence any words, which, although in their 
ordinary sense doubtful or even innocent, 


‘can be shown, by the aid of averments and 
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innuendoes, under the circumstances, to be 
equivocal or ironical, and to be intended by 
the defendant, and understood by the hearer, 
to impute such crime to the plaintiff. Pond 
v. Hartwell, 269. 

2. In an action for slander, a count setting 
forth generally, that the defendant charged 
the plaintiff with a crime, (naming it,) is 
good. Allen v. Perkins, 369. 

3. Under such a count, the plaintiff may 
prove, that the words spoken, although not 
actionable in themselves, were rendered so, 
by reason of the existence of certain extrin- 
sic facts, a reference to those facts, and the 
mode in which the words were used, not- 
withstanding there was no averment that 
they were spoken with reference to any fact 
whatever. Ibid. 








LEGISLATION, 


MAINE. 

Art the present session of the legislature 
of this State, nothing of much interest to 
those out of the state has yet transpired. 

Judicial Tenure.—A resolve to amend the 
constitution in relation to the judicial tenure 
has been adopted in the house by a vote of 
121 yeas to 48 nays. This resolve provides 
that the judges shall hold their offices for 
seven years if not sooner disqualified. And 
that the question of the amendment of the 
constitution shall be decided by the people 
in September next. 


Divorce.—We formerly' alluded to a re- 
port made by the judiciary committee accem- 
panied with a resolve, which was adopted by 
both houses, “ that to dissolve the marriage 
coptract is the proper exercise of judicial 
power, acting according to the known laws 
of the State, and that the legislature cannot 


rightfully exercise such power.” At the 
present session Ebenezer Cobb and Mary 
Cobb petitioned for a divorce, and the facts 
appeared to be, that the marriage had never 
been consummated ; that the wife was many 
years younger than the husband, and was 
persuaded to marry him on account of his 
wealth ; that she was deeply attached to an- 
other man; that she left her husband’s house 


' Law Reporter, No. 3, p. 81. 





the third day after the marriage, and refused 
to return or even to see her husband. A bil! 
to divorce them passed the house after a long 
discussion, but was refused a passage in the 
senate by the casting vote of the president. 

Court of Common Pleas.—A bill to abol- 
ish the Court of Common Pleas has been 
adopted after much discussion. 


In the senate, Mr Boutelle spoke at con- 
siderable length in opposition to the bill, 
He went into a history of the judicial system 
in the state, particularly in reference to the 
C. C. Pleas, and endeavored to show that the 
system of that court was good and had given 
general satisfaction to the people of the 
State. He could therefore see no good rea- 
son why the system should be abolished. 
The avowed object of the friends of this bill 
was to get rid of an obnoxious judge, and as 
to this argument he must say, that he did not 
approve of doing indirectly, what might be 
constitutionally effected directly. It is de- 
termined to drown him, but gentlemen have 
not the moral courage to walk up to him like 
men and throw him overboard at once, but 
they take the boat from under him and let 
him drown if he will. He considered it a 
fraud on the constitution, and establishing a 
dangerous precedent, and calculated to de- 
grade the State in the estimation of our 
neighbors. He hoped the bill would not 
pass, and that the judiciary system would be 
permitted to stand unchanged in all the 
sanctity and respect, which time has gather- 
ed around it. 

Mr Dumont was favorably impressed to- 
wards the bill under consideration, although 
open to conviction. He believed that our 
liberties in a great degree depended on an 
independent judiciary, and he hoped above 
all things, that this independence would 
never be destroyed. He loved and respect- 
ed all the institutions of his country and 
would be the last man to wish to see any of 
them lightly tampered with. He spoke of 
the evils and grievances under which the 
eastern section of the State was laboring, 
and thonght, that although the other parts of 
the State are not suffering under the same 
evils, we ought to afford a remedy. He ob- 
jected to the removal of a judge by address, 
because it was so severe and would wound 
the feelings of the man, whom he deemed 
incompetent to the duties of his station. 
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Mr Belcher did not believe that a more 
effectual method could be adopted to wound 
any man’s feelings, than that pursued by his 
colleague, viz. openly and publicly to de- 
clare that he is utterly incompetent. 

Mr Dumont replied to many of the re- 
marks of Mr Belcher, and read _ petitions, 
resolutions of the Penobscot bar and other 
decuments in support of his view of the ques- 
tion. He himself had occasionally attended 
the court in Penobscot and had seen scenes 
there, that were calculated to disgust every 
one. 

Mr Belcher rejoined that the evidence in- 
troduced by his colleague did not touch the 
case. ‘The complaints were against the sys- 
tem, which the senator acknowledges is not 
to be changed by this bill, and they say not 
a word about Judge Perham. 


In the house, when this bill was under 
discussion, Mr Vose, of Augusta, said he 
could perceive no very material difference 
between the present bill and the existing act 
establishing the C. C. Pleas. He supposed 
it was not so much the intention of the gen- 
tleman who got this bill up to make any al- 
teration in our present system, as to an ulte- 
rior object. He wanted the house to under- 
stand this. If it was the object of this pro- 
ject to get rid of one of the incumbents of 
that bench—if it was the intention to give 
him a side blow, it ought so to appear to the 
house, that they may act understaudingly. 

Mr Allen, of Bangor, said he would not 
deny, that that was one of the desirable ob- 
jects which would be accomplished by the 
passage of the bill. But he denied that this 
would be all. An additional judge would be 
placed upon the bench. The interest of the 
eastern section of the State demanded the 
passage of this bill—the people of that quar- 
ter complained, and not without cause, that 
justice was not administered “speedily and 
without delay,” according to their rights un- 
der the constitution—that they might as 
well abandon a suit for a debt of $1000 as 
attempt to enforce it in Penobscot county, 
under the present arrangement. The docket 
of the Penobscot court had on it thousands 
of actions undispused of—and if this bill did 
not pass, they would pot be likely to be di- 
minished, in consequence of the incompeten- 
cy of a part of the court. Justice to that 


Mr Cushman, of Dexter, said every man 
in Penobscot county was in favor of the pas- 
sage of the bill; they had suffered long and 
much from the incompetency of this court, 
and they now demanded to be relieved from 
the “Jaw’s delay.” ‘They had a right to 
this under the constitution, 

Mr Appleton, of Portland, had no objec- 
tion, if the business of the county of Penob- 
scot demanded it, that they should have an 
additional judge. This could be done with- 
out overturning the whole system as propos- 
ed by the bill. If it is the object to get rid 
of an incompetent judge, that can be ac- 
complished without taking this round about 
course. The constitution pointed out the 
method of proceeding in a case like the pres- 
ent—and why not exercise your constitu- 
tional power to effect it. He considered it 
as taking an indirect and ill-advised course 
to do that which might be accomplished in a 
more direct and much better manner. 

The bill then passed to be engrossed— 
ayes 81, noes 27, 

Sureties on Poor Debtors’ Bonds.—An act 
has been passed on this subject, and was oc- 
casioned unduubtedly by the decision of the 
Supreme Judicial Court in the case of 
Knight v. Norton et, al., (Law Reporter, 264.) 
The act provides, that when the debtor has 
taken the oath required by law, and an ac- 
tion has been commenced against the sure- 
ties on the bond, the defendant shall have a 
right to have such action tried by a jury, 
who shal] find and assess the damages, if 
any, the plaintiff has sustained, or if in their 
opinion, he has not sustained any damages, 
they may return a verdict for the defendants, 
notwithstanding there may have been in law 
a breach of the conditions of the bond. And, 
if the jury shall find a verdict for the plain- 
tiff, judgment shall be rendered on the same 
without regard to the penalty in such bond. 


MASSACHUSETTS. 

At the present session of the legislature 
of this Commonwea!th, but little business has 
as yet been completed. From the many re- 
ports which have been presented by commit- 
tees, we make a few extracts from one from 
the committee on agriculture, who were in- 
structed by an order of the house, “to in- 
quire into the expediency and practicability 





county called for its passage. 





of reducing the salaries of the officers of the 
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Commeneeaith and the other expenses of 
the State, so that the expenditures shall not 
exceed the ordinary receipts of the treasu- 
rer.” ‘The report is understood to have been 


drawn up by J. T. Buckingham. 


Judges.—In regard to the salaries of the 
Judges of the courts, tle committee say, that 
they have not perceived the reason why that 
of the Chief Justice of the S. J. Court should 
be $3,500 and that of the associate justices 
only $3,000 each. “It is not known to them | 
that the Chief Justice has any more labor to 
perform than is demanded of his associates, 
They cannot learn from the inquiries they 
have made, that any extra duties are expect- 
ed of the incumbent of that office, or that 
the qualifications proper to the discharge of | 
those duties are acquired by more painful and | 


laborious discipline, or demand more expen- | 


sive accomplishments of learning and educa- 
tion. These observations may be applied to 
the salaries of the judges of the court of 
common pleas. 


dred dollars, while his associates on the 
bench have one thousand eight hundred each. 
The salaries of all the judges, district attor- 
neys, attorney general, and reporter of deci- 
sions, form an aggregate of no inconsidera- 
ble magnitude, and the committee have no 
hesitation in declaring it as their deliberate 
opinion, that this aggregate may be somie- 
what reduced without detriment to the pub- 
lic service. It should not be forgotten, that 
the offices of judges and registers of probate, | 
attorney general, district attorneys, and re- 
porter of decisions, are nut incompatible with 
professional practice. All these officers are 
ullowed to practise in the courts, and many 
of them, it is presumed, find their practice | 
more profitable, in consequence of holding 
an official station. At any rate, these offices 
are objects of desire, as is abundantly proved 
by numerous and eager applications, when- 
ever one of them happens to be vacant.” 


Reporter of Decisions. —Of this officer the 
committee remark: “The reporter of deci- 
sions of the supreme court in addition to the 
salary of one thousand dollars, re- 
ceives al] the benetit of the sales of the Re- 
It is not known to the committee 
what the precise amount of the income is 


annual 
ports. 


from this arrangement, but they learn that 


the work is stereotyped—that the plates are 


The salary of the chief jus- | 
tice of that court is two thousand one hun- | 
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the property of the reporter—that the profits 
from the sales are sufficient to pay the ex- 
pense of stereotyping—and that the net an- 
' nual income from the sales, is not less than 
| five hundred dollars. As this is, to a con- 
siderable extent, a matter of private specula- 
tion, and as the Commonwealth derives no 
other benefit from the arrangement than the 
privilege of purchasing three hundred and 
fifty copies of the reports at a rate a little 
less than the retail price, the committee do 
not see any good reason why the salary of 
this officer should be continued; or, if con- 
tinued, why it should not be reduced to a 
mere nominal sum. Nor are the committee 
satisfied that it is good policy for the State 
to purchase these Reports for the use of the 
| cities and towns at any price. To the great 
majority of the people they are of no use, for 
it is not supposed that one man out ofa hun- 
dred knows that there is such a book in his 





*|}town to be used as public property. In 


many cases, it is never referred to, unless by 
a lawyer or justice of the peace, who may 
not have it in his library, and is willing to 
avail himself of the advantage it may afford 
him at the town’s expense rather than his 


own.” 


/Mtorney General.—In reference to the sal- 
|ary of the attorney general, the committee 
have suggested no reduction. If the agency 
| of such an officer is required, the salary may 
| not be disproportioned to the service. But 
| under the present crrangement of the busi- 
| hess of the courts and the distribution of it 
/among the district attorneys, it is doubted 
whether the office may not be abolished, 

sut on this point, the committee express no 
opinion—leaving it to the decision of those 

who are more conversant with the peculiar 
duties of the prosecuting officer in the sever- 
al counties, and with the effect which any 
new arrangement of those duties would be 
likely to produce on the public safety, and 
the due administration of justice. There is 
an opinion abroad in the community, that the 
inferior courts are mere channels for con- 
ducting all important cases, whether civil or 
criminal, to the jurisdiction of the highest 
tribunal. Whether this opinion be well 
founded, or otherwise, is not for this commit- 
tee to determine. They think, however, that 
8 generai revision of the whole matter, by a 
proper committee, is desirable, as, whatever 
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the result of the investigation might be, it | accumulating, and they could not dispose of 


would doubtless tend to quiet dissatisfaction, 
if any existed.” 


VIRGINIA. 

The Court of Appeals.—The following 
resolution was offered in the House of Dele- 
gates of this Commonwealth on the 4th Feb- 
ruary last, and was laid on the table: 

Resolved, That the committee for courts 
of justice inquire into the expediency of pro- 


viding by law, that it shall be the duty of 


the highest civil, and the highest criminal 


courts of this Commonwealth, to report res- | 


pectively to the general assembly, at the | year ending the 30th of August, 1838, the 


commencement of their session, the new 
legal principles involved in their judgments 


principles of the decisions of the said courts 
may be printed, and distributed with the ses- 


sions’ acts ; and that the said courts also re- | 


port any imperfection or omission of the 
laws by which, in their opinion, the speedy 


and impartial administration of justice may | 


be obstructed, 
Mr Smith, of Isle of Wight, said, that when 


this subject was last before the House, some | 
mistakes had crept into the newspapers in| 
relation to what had fallen from him, and | 
therefore he deemed it necessary to say a) 


few words on the resolution he had just of- 
fered. 
ject of the resolution was to obtain a report 
from the highest civil and criminal] courts ‘n 
the Commonwealth, in reference to the new 
legal principles involved in their judgments 
for the preceding year, &c. His opinion 
was, that according to the principles upon 
which our government was founded, such a 
report ought annually to be laid before the 
general assembly. He regarded the judi- 


ciary as a branch of the executive govern- | 


ment, although separated from it by our laws. | 
to the testimony of a witness whose general 


It was decidedly his opinion, that all de- 
scriptions of judges whose province it was to 
administer the laws of the land, should lay 
their opinions yearly before the general as- 
sembly, as was now done by the executive 
of the commonwealth. 


In looking over the report on this subject, he 
found that the business of the courts in dif- 
ferent portions of the Commonwealth was fast 


' suits 
| was diminished, in the course of that year, 


| but 14. 


| 116, and suits decided 104. 


for the preceding year; and that the new) ,,. 


It would be perceived that the ob- | 


Something ought | 
certainly to be done to expedite the impar- | 
tial administration of justice in this state. 


it in any reasonable time. He thought that 
the existing state of things was more attrib- 
utable to the defectiveness of the law itself, 
than to any thing else. 

In looking over the documents presented 
to the house, he saw that by the docket of 
the court of appeals for the year ending the 


| 30th of August, 1837, the number of suits 


103, and 
So that the docket 


pending was 447, suits decided 
commenced 8. 


It would require more than four 
years to try the suits pending, and about 
thirtytwo years to clear the docket. For the 


suits pending were 4&8), suits commenced 
So that there 
an increase on the docket of twelve 
suits, and more than four years would be re- 
quired to try the suits pending. 

The latest report of the decisions of the 


|court of appeals was in December, 1836. 


With regard to disposing of all the cases on 
the docket, that was altogether impossible, 
under existing circumstances, The deci- 
sions of the court of appeals, for the last two 
years, were not known to the people and the 
general assembly. He contended that there 
was much propriety in bringing to tlie notice 
of the general assembly these particular de- 
cisions of the court of appeals, and of dis- 
tributing them, along with their acts, among 
the people. He thought that such informa- 
tion would be of the highest importance to 
the community at large. He hoped that the 
resolution would be adopted. 


MISCELLANY. 


NOTORIOUS 


Tne ablest exposition of the law relative 


character for truth aud veracity is bad, that 


| we recollect to have heard, was made not long 
| since by a distinguished member of the Suf- 


folk Bar in an address to the jury in a civil 
action. After some evidence had been in- 
troduced in reference to the general charac- 
ter of a witness for truth and veracity, the 
counsel who called him urged to the jury, 
that, admitting his character to be bad, as he 
had no strong motive in the present case to 
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testify falsely, his evidence ought to be be- 
lieved. The learned gentleman first alluded 


an entire ignorance of the reason of the rule 

for admitting testimony respecting a witness’ 

general character for truth and veracity. 

The object was not merely to prove, that the 

witness had been known to lie when it was 

for his interest to do so, but that HE was IN- 

CAPABLE OF TELLING THE TRUTH. It was | 
wisely provided, that the rights of individu- 
als should not be affected by the testimony | 
of a notorious liar even when it was for his | 
interest to tell the truth, because it was not | 
considered possible for lim to tell the truth. 
By a course of habitual deceit the balance of 
his mind was lost; his reasoning faculties 
had become blunted; a habit of loose, inac- | 
curate and disorderly thought was engender- | 
ed, and his mind was in a state of complete | 
confusion. His mind’s eye was dimmed. He | 
could not see things as they were. The 

statements of such a man, when made in all 

sincerity, were not worthy of credit. His 

recollection was not to be trusted. The 

same habit that had destroyed his fear of 
lying had, at the same time, taken away his 

capacity for telling the truth, and the wisdom | 
of the law provided, that a man who did not 

hesitate to lie when he was directly inte-est- 
ed, was not worthy of credit when he intend- 
ed to tell the truth. 


_ grandfat 
| was a powerful looking man, apparently not 40 years 


| sions, to transportation for fifteen years, seems to 


have had very little influence in checking this mos: 


diabolical and cowardly practice.” 
to replied, that such an argument betrayed | 


The following remarkable case was tried a 


| the Quarter Sessions for the county of War. 
| wick, England, in January last:—John Scarrott 

'aged 77, John Scarrott, his son, aged 50, and 
| Levi Scarrott, son of the last-mentioned John, and 
/ aged 14, were tried and convicted of stealing at Stur- 
'chall, on the 2d of November last, an ass, the proper. 
| ty of Arthur Francis Gregory, Esq. They were sen- 


tenced to nine months’ imprisonment. It appeared 
that a7 were gipsies, or travelling tinkers. The 
er looked the worse for his years. His son 


ofage. The grandson was also a powerful youth, 
In the court of the Borough of Norfolk, Va., re- 
cently, four negro boys were arraigned fer burglary. 
Two of them were found guilty and were condemned 
to suffer the penalty of the law, which in the case of 


| a slave, is death. The second Friday in April is ap. 
| pointed for the execution of their sentence. Their 
| ages do not exceed sixteen. The first, said to hea 


fine active boy, belongs to a widow lady in Alexan- 
dria ; the latter, a house servant, is owned by a gen 
tleman in the borough. The value of one is fixed at 
$1090, and the other at $800, which sums are to be 
reimbursed to their respective owners out of the 
stale treasury. 

The New York Commercial Advertiser says that 
the Kent club of that city were “ recently presented 
with a curious pelie—ectbinn less than the Wig of 
the late Lord Chancellor Eldon. It was sent to Wil. 


liam Kent, Esq. by a son of the late Sir James Mack- 


intosh. Upon the head of our worthy Vice Chance! 
lor, the wig appeared as well, as when worn by his 
lordship.” 

Willis Hall, of New York city, was, on the 4th of 
February lest, elected Attorney General of N. York 
by the legislature. He had 88 votes, and Samuel 


| Beardsley had 59. This election seems to give offence 


toa portion of the whigs- The New York American 
says, “ the history of the manner in which this nom- 


| ination was procured, would not bear the light ” 


COLLECTANEA. 
The calender at the Middlesex Sessions, England 
in January last, presented the following facts :—There 
were eight prisoners, four males and four females, 
indicted for different felonies, of various ages between 
eighteen and forty, the united value of the property 
stolen being 1. 3s. 9 3-4d. Four of the alleged fel- 
onies arose out of a theft of provisions, to wit, two | 
potatoes, value three farthings, in one case, two loaves 
of bread, value sixpence, in another, six pounds of 
cheese, value four shillings, in a third, and a “ neat’s 
foot,” to which no value was attached. To dispose 
of this “ important” business, twentyfour jJurymen 
were summoned from different parts of the metropo- 
lis, messengers, doorkeepers, police, &c., were ein- 
ployed, and the county put to a very considerable ex- 
euse for witnesses—there being no less than four 
Coued over in the “ potato case ” alone. 


In the Court of General Sessions in New York on 
the 19th ult., Washington Townsend was arraigned 
and pleaded not guilty to an indictment, charging him 
with an assault and battery on John Reese, with in- 
tent to maim, &«., by throwing vitriol in his face. 
This outrage, which Mr Reese scarcely survived, 
caused much excitement in New York. It would 
appear from an article in a late Liverpool Mercury, 
that the offence is not of unfrequent occurrence in 
England. That paper says “we are sorry to find 
that the sentence of these individuals at the last ses- 





A memorial has been placed at the Merchants Ex- 


| change, New York, for signatures, praying Congress 
' to look into the fees charged in the Ll 


; . 8. Courts in 
that city, and setting forth that those fees have in 


| some instances been most enormous and oppressive. 


In France, in all cases of libel upon a public func- 


| tionary, the defendant is allowed to prove his allega- 


tions, and he must within a certain period notify to 


| the prosecutor the documents and list of witnesses he 


intends to produce in court. 
It is not generally known, that Mr Fonblanque, the 


author of the Treatise on Equity, who died in 1837, 
| aged 78 years, was the head of a Languedocian fami- 


ly, and inherited the title of marquis, although he 


| never assumed itin England. 


A negro boy belonging to Robert Kent, Esq. has 
heen convicted of setting the fire which recently re- 
duced the village of Wythe Court House, Va. to 
ashes. He is sentenced to be executed on the 22d of 
March. 


TO OUR READERS. 
An article on the Exclusion of Witnesses for Un- 
belief will appear in the next number ; also the opin- 
ion of Judge Hopkinson in the Case of Robert Mor- 
ris’ Eslate. An obituary notice of the Hon. Asahel 
Stearns, who died on the 4th ult. was prepared for 
the present number, but is necessarily omitted, and 
will appear in our next. 





